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Chipping at the 
Economic Loss Rule 

It’s about time some common 
sense was applied to the “economic 
loss rule” (“Chipping Away at the 
Economic Loss Rule: The Supreme 
Court Decides Moransais v. 
Heathman,” Steven B. Lesser, Octo- 
ber 1999). The language of the case 
law has been so broad that I’ve had 
it raised as an affirmative defense 
in a fraud case. Application of the 
rule to a tort which by definition 
results in economic loss is ridicu- 
lous, but had to be litigated just the 
same. Congratulations to Mr. 
Lesser. 

LEE ANN GUSTAFSON 

Tallahassee 


Litigating with 
Professionalism and Integrity 
A recent Journal article proposes 
an attorneys’ fee offer of judgment 
statute to encourage cost effective 
settlement of attorneys’ fees dis- 


putes (“Litigating the Amount of At- 
torneys’ Fees—A Proposal For Re- 
form” by Judge James C. Hauser 
and Scott D. Makar, October 1999). 
The proposal is grounded upon the 
shifting of liability for attorneys’ fees 
to parties who reject reasonable of- 
fers of judgment. The proposal does 
not address the current marketing 
practices of many law firms and the 
most common employment agree- 
ments between clients and law firms 
relating to attorneys’ fees and expert 
witness costs. As an alternative, I 
propose litigating with profession- 
alism and integrity as the needed 
reform as to cost effective resolution 
of both attorneys’ fees and expert 
witness costs. 

I discuss the article and needed 
reform in the eminent domain con- 
text because I was trial and appel- 
late counsel in the article’s cited 
eminent domain case and because 
eminent domain is one of my pri- 
mary areas of practice. The cited 
case applied the 1993 version of the 
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“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
So help me God.” 
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eminent domain statutes. In emi- 
nent domain cases filed after Octo- 
ber 1994, attorneys’ fees are not im- 
pacted by offers of judgment; 
however, expert witnesses cost re- 
imbursements are impacted. 

The article cites eminent domain 
case law for the proposition that 
fees incurred for proving entitle- 
ment benefit the client, while fees 
incurred for proving the amount of 
fees are for the attorney’s benefit. 
The authors state, “[t]his distinc- 
tion, however, is somewhat artifi- 
cial because clients clearly have a 
keen interest in the amount of fees 
that ultimately are recoverable.” 
The “somewhat artificial” and 
“keen interest” analyses are based 
upon an assumption that clients 
are contractually obligated for at- 
torneys’ fees. The assumption is 
not consistent with the current 
marketing practices and employ- 
ment agreements of the vast ma- 
jority of law firms. In most emi- 
nent domain cases, the distinction 
is not artificial and the client has 
no interest in the amount of attor- 
neys’ fees or expert costs. 

In eminent domain, both attor- 
neys’ fees and expert witness costs 
are reimbursed by condemning au- 
thorities to clients except for clients 
who have unreasonably rejected an 
offer of judgment on full compensa- 
tion. See F.S. §§73.032(5) and 
73.091. The offer of judgment on full 
compensation is the procedural 
mechanism available to condemning 
authorities to discourage the litiga- 
tion of meritless claims. Crigler v. 
State, Department of Transporta- 
tion, 535 So. 2d 329, 331 (Fla. Ist 
DCA 1988). The sanction of the of- 


Errata 

Due to an editing error last 
month’s Tax Section column, 
“The Use of Disclaimers for 
Flexibility in Planning for 
Qualified Retirement Assets” 
by Benjamin A. Jablow did not 
run in its entirety. The full ar- 
ticle is available on the Bar’s 
website, www.FLABAR.org, 
and will appear in the Febru- 
ary issue of the Journal. 


fer of judgment statute, which re- 
quires unreasonable clients to pay 
some portion of their own fees, is 
client specific and imposed only on 
clients who have been unreasonable. 

Under the most common employ- 
ment agreements (perhaps 90 per- 
cent of cases based on my observa- 
tion), the client specific sanction of 
the offer of judgment statute is 
shifted by contract to the law firm 
and expert witnesses to assure that 
the client has no contractual liabil- 
ity ever for fees and costs even if the 
client unreasonably rejects fair of- 
fers of full compensation. Attorneys 
and expert witnesses rationalize 
that market competition for their 
services compel the practice. 

The contractual shift of the sanc- 
tion of the offer of judgment is imple- 
mented through the employment 
agreements of law firms and expert 
witnesses. Law firms engaging in 
this practice contract to limit their 
fees to the court award and to hire, 
on the client’s behalf, experts who 
will contractually limit expert fees 
to the amount ultimately negotiated 
with the condemning authority or 
awarded by the court. The expert 
witness contracts between law firms 
and expert witnesses are oral with 
the client executing no expert wit- 
ness contracts. Under these employ- 
ment agreements, the client specific 
sanction of the offer of judgment 
statute is circumvented; the client 
is insulated from potential liability 
for attorney and expert witness fees; 
the expert witnesses obtain a mon- 
etary interest in the case through 
the oral nonpercentage contingent 
fee agreement which is expressly 
contingent on the settlement or ver- 
dict amount exceeding the offer of 
judgment; and litigation without 
risk to the client is accomplished. 
Under the employment agreements 
described above, all litigation risk 
is shifted to the expert witnesses. 

The article’s proposed additional 
offer of judgment as to attorneys’ 
fees would be nothing more than one 
more “simple procedural tool,” that 
has already been circumvented con- 
tractually in the majority of employ- 
ment agreements. 

The conduct of contractually shift- 
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ing a client specific sanction of an 
offer of judgment statute from the 
client to the client’s attorney has 
been described as “unethical,” 
“prejudicial to the administration of 
justice,” and “in violation of Rule 4- 
8.4(d), because it would defeat the 
purpose of the Offer of Judgment 
statute.” Florida Bar Professional 
Ethics Committee, Advisory Opin- 
ion 96-3, February 15, 1997. 

The employment agreements 
raise substantive law issues of first 
impression: 

1) Whether employment agree- 
ments that shift the client specific 
sanction of the offer of judgment 
statute are void as ethically prohib- 
ited and against public policy. 

2) If void, whether the ethically 
prohibited contracts can form the 
basis for a court award of attorneys’ 
fees and expert witness costs. 

Determinations as to the amount 
of attorneys’ fees and expert witness 
costs to be awarded are “most con- 
tentious battles” due to the billable 
hour syndrome, demands for non- 
market hourly rates, the practice of 
contractually circumventing the cli- 
ent specific sanction of the offer of 
judgment statute, expert witness 
nonpercentage contingent fees re- 
sulting from the employment agree- 
ments, and other acts of legal inge- 
nuity engendered by the availability 
of attorneys’ fees and expert witness 
fee awards. 

The intent of the article’s proposal 
is laudable; however, the proposed 
legislation creates only one more 
“simple procedural tool” that has 
already been circumvented by law 
firms who are currently circumvent- 
ing the existing simple procedural 
tools. The needed reform exists 
within the individual integrity and 
professional practice of each of 
Florida’s attorneys and expert wit- 
nesses. The sanction that is needed, 
for those requiring sanctions, is a 
court order denying fees and cost 
awards to attorneys and experts 
entering ethically prohibited agree- 
ments that are against established 
public policy. 


Henry M. Brown 
Longwood 


opinion. 
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Introduction 


Law-Related Education, 


the Justice System, and the Future 


by Edith G. Osman 


ere is a disturb- 
H ing statistic: Only 
two percent of American 
teens surveyed in 1998 
could identify James Madi- 
son as a father of the Con- 
stitution, while 90 percent 
could identify Tim Allen as 
head of the household on 
“Home Improvement.” 

I reflected on those star- 
tling figures while reading 
the manuscripts submitted 
for this special issue of the 
Journal. 

As lawyers, we must use 
law-related education to 
let the public know how we 
have served society both fi 
historically and today. We F 
must no longer permit [ 
newspaper pundits and 
television writers to define 
for society who we are and 
where we fit into our sys- 
tem of government. If the 
Third Branch is to be bet- 
ter understood, we will 
have todoamorethorough 
job of telling our own story ~ 
in the press, from public 
platforms, and in our classrooms. We must work with 
the public to reclaim our good name. 

The articles contained in this issue give us good rea- 
son for optimism: They illustrate that we have allies in 
our public school system, arguably the most important 
platform in the land. Kids from Pensacola to Key West 
have expressed a strong desire to learn more about the 
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law, the justice system, and 
the lawyers and judges who 
make it work. Consider: 

e Miami’s new Dr. Michael 
M. Krop High School offers 
a three-year program in le- 
gal studies and criminal jus- 
. | tice. Students not only study 
‘\) law and procedure, they 
work with mentors from the 
legal community on mock 
trials and appeals, and 
they’ve established a Law 
Club for field trips. 

¢ In Sarasota the local bar 
provides support to Booker 
High School’s Law and Pub- 
lic Service Academy. The 
academy offers a four-year 
legal studies curriculum 
that can lead to a senior’s le- 
gal internship and help get- 
ting into the legal profes- 
sion. 

e Ft. Lauderdale High 
School’s Law Magnet Pro- 
gram, now in its eighth year 
of operation, runs a fully 
functional student court, 
with students filling the role 
of every employee in a mod- 
ern courtroom. Attorney Sharon Bleier Glickman teaches 
in the program, and stresses professionalism and an un- 
derstanding of professional ethics in the practice of law. 

These are but a few examples of law-related educa- 
tion programs showcased in this issue. Much of the credit 
for the steady growth of the “law ed” movement in Florida 
over the past 15 years goes to the Florida Law Related 
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Education Association, Inc., and 
particularly to FLREA Executive 
Director Annette Boyd Pitts. 
Annette was director of law-related 
education programs for the Bar un- 
til 1984, when, with the Bar’s back- 
ing, FLREA was established. Our 
Law Related Education Committee, 
chaired this year by Noel Lawrence 
of Jacksonville, continues to work 
closely with FLREA. 

We also have allies in enhancing 
public understanding of our legal 
system in the judiciary. The Su- 
preme Court, with its Justice Teach- 
ing Institute and individual justices’ 
classroom contributions, has pro- 
vided excellent leadership. 

Many other courts have taken up 
Chief Justice Harding’s call for judges 
to become increasingly active in pro- 
moting public awareness and appre- 
ciation of our courts. In the 11th Ju- 
dicial Circuit alone 27 jurists, 
including Justice Fred Lewis, have 
stepped forward to serve in Chief 
Judge Farina’s groundbreaking pro- 
gram working as volunteer “partners” 
with middle and high school teachers, 
promoting law-related education and 
serving as a resource for civics and 
government courses. 

As Justice Barbara Pariente 
points out in her article, “A Profes- 
sion for the New Millennium: Re- 
storing Public Trust and Confidence 
in Our System of Justice,” the more 
knowledge people have about our 
justice system, the greater their con- 
fidence in the system. Indeed, fully 
75 percent of respondents to an ABA 
poll who said they would like a bet- 
ter understanding of the system felt 
the most trustworthy source for that 
information is the judiciary. 

We are highlighting law-related 
education in this first issue of the 
new millennium to underscore the 
Bar’s commitment to restoring pub- 
lic trust and confidence in our courts 
and our courts’ officers. If we ever 
are to turn around the cynicism and 
slurs unfairly aimed at our profes- 
sion we must undertake an educa- 
tion initiative more intensive than 
any yet undertaken. It is unaccept- 
able that a profession that has his- 
torically endeavored to establish 
and preserve the freest society in 


Florida’s public and private schools recently renewed the invitation to have at- 
torneys volunteering for the Bar’s Speakers Bureau come into classrooms at all 
levels of instruction to discuss the legal system and the role of lawyers within 
the system. Attending the press conference where the renewed partnership 
was announced were (from left) Keith Goldschmidt of the Board of Regents 
staff, Florida Council of Independent Schools President William Jablon, Florida 
Bar President Edith Osman, Florida Community College System Executive Di- 
rector J. David Armstrong, Jr., and Department of Education General Counsel 
Mike Olenick. A Speakers Bureau sign-up form is published on page 62. 


history should continue to be ma- 
ligned in the press, ridiculed 
through the airwaves, and made the 
butt of bad jokes. 

While our Bar has undertaken pro- 
digious efforts to address construc- 
tive criticism about professionalism 
and attorney misconduct, we have 
likewise implemented educational 
programs to respond to those who 
consistently and disingenuously con- 
demn lawyers and our system. Act- 
ing in concert with the Department 
of Education, state university sys- 
tem, community college system and 
Council of Independent Schools, we 
have recommitted to sending lawyer 
volunteers into public and private 
schools to talk about who we are and 
what we do—not just during Law 
Week, but every week. 

We have established teams of vol- 
unteers in each circuit to get to know 
print and broadcast reporters and 
editors covering the legal beat. 
These media teams will help report- 
ers get needed information before 
their stories are published, or re- 
spond when a story is wrong. 

In our public contacts we are 
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stressing a theme we think should 
be synonymous in the public mind 
with Florida lawyers and The 
Florida Bar: “Protecting rights, pur- 
suing justice, promoting profession- 
alism.” Television and radio public 
service announcements building 
awareness of this theme began air- 
ing in October, and are scheduled to 
run at least through the spring. 

We are going to continue to do the 
things we have been doing to main- 
tain public confidence including: 
working with the Supreme Court on 
Professionalism Center programs; 
maintaining the Clients’ Security 
Fund; carrying on a host of pro- 
grams through our Public Interest 
Programs Department; and continu- 
ing our support of the law-related 
education in our schools described 
in this issue. 

We are entering a new millen- 
nium and our 51st year as a unified 
Bar. I can think of no better time to 
rededicate ourselves to the ideals 
that made us proud to join our pro- 
fession, and to proclaim those ide- 
als through the airwaves, in the 
press, and in the classroom. 
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Rebuilding Public Trust and 


Confidence in the Legal System... 
Through Education 


by Stephen C. Shenkman, Noel G. Lawrence, and Annette Boyd Pitts 


tion of lawyers. For years we have reviewed 

polls and surveys revealing what the general 
public finds distasteful about the profession. But beyond 
the image issues which exist for lawyers, there are deeper 
implications for the overall justice system. 

Focus group public opinion research in Florida has 
found that the public’s attitude toward attorneys also 
affects their view of the courts.’ Eroding public confidence 
in our courts endangers the courts’ legitimacy and influ- 
ence as democratic institutions.” Without intervention, 
what long-term impact will negative public opinion have 
upon our legal system, an independent judiciary, and 
ultimately respect for and voluntary compliance with the 
rule of law? 

The bench and bar appear to be taking seriously the 
independent findings of the American Bar Association, 
the National Center for State Courts, and the Judicial 
Management Council CPI Committee. Florida Supreme 
Court Chief Justice Major B. Harding identified public 
trust and confidence as the focus of his administration. 
Edith Osman has made the issue the centerpiece of her 
bar presidency. 

Evidence supports the conclusion that as public knowl- 
edge about the justice system increases, so too does pub- 
lic trust and confidence. It is clear that public education 
and outreach provide the strongest remedies to combat 
eroding public attitudes and rebuild trust and confidence 
in our legal system and institutions. 


W e are all keenly aware of the public’s percep- 


Public Trust and Lawyer Conduct 

Public opinion is influenced by many complex factors 
including personal experiences and observations and 
information gained from other sources such as friends, 
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family, and the media. The public image of lawyers can 
also be influenced by the profession’s own conduct as well 
as the expectations of the public. Justice perceived may 
be justice achieved or not, within the context of public 
opinion. 

The American Bar Association’s 1998-99 report on 
Perceptions of the U.S. Justice System found that citi- 
zens surveyed clearly lacked confidence in the legal 
profession and questioned the motives of lawyers.* 
Some lawyers even report sharing in the public’s dis- 
satisfaction with the profession. In the Josephson study 
conducted in 1994 for The Florida Bar, lawyers felt 
their colleages were “too money conscious’; “arrogant, 
patronizing, condescending, especially to nonlawyers’; 
“often willing to distort, manipulate or conceal facts 
to win”; and “pompous, self-centered, egotistical, and 
obnoxious.” 

The practice of law or licensure in Florida is a privi- 
lege, and not a constitutional right.° Indeed, member- 
ship in the bar is a privilege burdened with conditions.® 
A fair practice and professional character is one of these 
conditions.’ Compliance with that condition is essential 
at the moment of admission; but is equally essential af- 
terward.® 

In fact, one seeking admission to The Florida Bar must 
meet certain eligibility qualifications.? Among other re- 
quirements, the applicant shall produce satisfactory evi- 
dence of good moral character, an adequate knowledge 
of the standards and ideas of the profession, and proof 
that the applicant is otherwise fit to take the oath and 
perform the obligations and responsibilities of an attor- 
ney.’ Rule 3 expressly defines the standards of an attor- 
ney as “one whose record of conduct justifies the trust of 
clients, adversaries, courts and others with respect to 


Joe McFadden a 


the professional duties owed to 
them.” (Emphasis supplied)." As the 
Florida Supreme Court strongly 
stated in DeBock v. Stcte, 512 So. 
2d 164 (Fla. 1987), an attorney as 
an officer of the court and a mem- 
ber of the third branch of govern- 
ment occupies a unique position in 
our society.'* Because attorneys are 
in a position in which members of 
the public must place their trust, 
property, and liberty, and at times 
even their lives, in a member of the 
bar, society rightfully demands that 
an attorney must possess a fidelity 
to truth and honesty that is beyond 
reproach.'*® Not only is the indi- 
vidual citizen harmed by the (er- 


This special issue of The Florida Bar 


Journal will address the importance of 
rebuilding public trust and confidence 


in our legal system through education. 


rant) practitioner, all of society suf- 
fers when confidence in our system 
of law and justice is eroded by the 
(errant) conduct of an officer of the 
court.'* 

Focus group findings in the 
Florida Judicial Management Coun- 
cil study related that the people “do 
not like or trust lawyers or the legal 
profession.” Participants felt attor- 
neys make cases last longer in or- 
der to make more money; contrib- 
ute to the lengthy and complicated 
legal process; and are responsible for 
economic unfairness in the courts. 
It is important to note that 72 per- 
cent of respondents said their per- 
ception of lawyers impacts their 
view of Florida’s courts.” 

A 1999 national survey, How the 
Public Views the State Courts, was 
funded by the Hearst Foundation. 
This report found similar trends as 
previously discussed. The respon- 
dents felt the legal system was too 
costly and 86 percent blamed lawyers 
for the high expenses.’* Additionally, 
six out of 10 Americans felt they could 
probably represent themselves in 
court if they wanted to."’ The kinds of 
cases were not identified. 

This special issue of The Florida 


Bar Journal will address the impor- 
tance of rebuilding public trust and 
confidence in our legal system 
through education, one of the most 
significant institutional responses 
identified in the majority of the 
studies. 


Effective Strategies 

The National Conference on Pub- 
lic Trust and Confidence in the Jus- 
tice System was held in May 1999 
in Washington, D.C., with over 500 
leaders from state and federal courts 
attending. Panels consisting of pub- 
lic, legal, and judicial representa- 
tives explored issues affecting pub- 
lic trust and confidence and 
potential 
strategies 
to overcome 
declining 
public opin- 
ion. Issues 
identified 
included 
lack of pub- 
lic understanding; high cost of ac- 
cess to the legal system; bias and un- 
equal treatment in the justice 
system; role, compensation, and be- 
havior of the bar; and judicial isola- 
tion—lack of contact with and per- 
spective about the public, among 
other issues.'® 

A priority ranking of national is- 
sues revealed that conference par- 
ticipants listed unequal treatment, 
high cost, and lack of public under- 
standing as the top three priorities.’ 
In identifying strategies to address 
the critical issues, panelists empha- 
sized attorney conduct, use of tech- 
nology, and the mutual responsibili- 
ties of the press and the justice 
system, among other strategies. 

Conference participants met in 
small groups to consider a variety of 
approaches. Ninety percent of par- 
ticipants determined the problem of 
public trust was “serious” and rec- 
ommended judges take leadership in 
state and national initiatives. 

Participants voted on effective 
strategies and concluded the follow- 
ing recommendations in order of 
priority: 

e Improve education including K— 
12 school curriculum; 
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© Make the courts more inclusive 
and outreaching, including court- 
community collaboration and more 
public appearances by judges; 

¢ Improve external communica- 
tion, including media relations and 
dissemination of court information 
to the public; 

e Provide swift, fair, and reason- 
ably priced justice; 

e Share public trust programs and 
activities among states; and 

¢ Implement recommendations of 
gender, race, and bias task forces 
and replicate successes. 

The top three strategies empha- 
size public education to various de- 
grees with the highest priority given 
to “improving education and train- 
ing.” This category actually included 
school curriculum and programs as 
well as an emphasis on internal edu- 
cation programs for lawyers and 
judges. 


Law-Related 
Education and Outreach 

A body of research dating to the 
1970s provided the initial founda- 
tion for teaching law-related edu- 
cation in our public schools. The 
centerpiece of this research was a 
study commissioned by the U.S. 
Department of Justice which con- 
cluded that law-related education, 
if properly implemented, could 
have positive effects on attitudes 
and behavior as well as on knowl- 
edge.”} 

The classrooms reflecting the 
most effective results shared sev- 
eral characteristics, including the 
use of well-prepared resource 
people from the justice system. 
Judges and lawyers were prepared 
to interact with the students as 
opposed to lecturing and worked 
with the teachers to present ma- 
terial which was directly relevant 
to the teachers’ objectives. Addition- 
ally, the resource persons provided 
a balanced view of the legal system 
and, when shortcomings were dis- 
covered, the students discussed 
means of improving the system. 

The ABA research on public per- 
ceptions suggests that law-related 
and civic education school-based 
courses may be the most signifi- 
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cant and balanced source of infor- 
mation on our justice system. Re- 
spondents with the highest know]- 
edge levels reported receiving their 
knowledge of the justice system from 
grade school or high school classes. 
Given this finding, the quality and 
quantity of such courses becomes 
even more significant. Adequate re- 
sources should be devoted to ensur- 
ing a sustained and systematic ap- 
proach to this subject. 

In 1996, the Judicial Manage- 
ment Council’s CPI (Communica- 
tion and Public Information) Com- 
mittee released its public opinion 


above: Students from Coral 
Reef Senior High compete in 
i the “We the People” 1999 
state finals. 


a left: Chief Justice Major B. 
Harding participates in a 

§ judicial outreach education 
activity at the Appellate 
Judges Conference. 


ea research to assist in long- 
range planning for Florida’s 
judicial branch. The research 
i consisted of statewide tele- 
phone surveys and focus group 
discussions held throughout 
Respondents were 
| asked questions to elicit opin- 
jions and knowledge. 
: The phone survey found 
| that citizens indicated a pref- 
erence to receive information 
about the legal system directly from 
the courts, followed by schools and 
libraries.”” A recent ABA commis- 
sioned survey substantiated the 
finding that the public prefers to 
learn about the courts directly from 
judges and retired judges, giving tre- 
mendous validity to emerging part- 
nerships between the schools and 
the judiciary. 

Law-related education can start 
in kindergarten as the basis and 
relationship between rules and laws 
are explored. Law-related education 
takes the form of separate law 
classes in middle and high school 
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and also can be integrated into other 
subjects, taught as a unit or series 
of units, or approached from a spe- 
cial projects perspective. A wide con- 
tinuum of options such as Law 
Week, Constitution Week, and mock 
trial exists. Schools vary in their ap- 
proaches, depending on community 
support, funding, and other factors. 

Teaching students about our jus- 
tice system and its corresponding 
constitutional requisites can be 
professionally and personally re- 
warding, as an honest, straightfor- 
ward dialogue can help students 
see the role of attorneys in the le- 
gal system and demystify the sys- 
tem firsthand. 


The Florida Approach 

In Florida, the framework for edu- 
cation and outreach exists through 
The Florida Law Related Education 
Association, Inc., a private, non- 
profit 501(c)3 organization dedi- 
cated to promoting quality 
grassroots law and civic education 
opportunities for students. The as- 
sociation has evolved into a highly 
respected entity receiving state, na- 
tional, and international recognition 
for its programs. Recognizing the 
negative impact eroding public trust 
and confidence can have upon our 
youth and ultimately our democ- 
racy, the association takes public 
opinion research about the legal sys- 
tem seriously in designing its pro- 
grams, even for the youngest citi- 
zens. 

Florida lawyers and judges have 
the opportunity to begin rebuilding 
public trust and confidence through 
law-related education programs. 
The Florida Law Related Education 
Association, Inc., provides a wide 
variety of services to help schools 
develop law-related education pro- 
grams and to encourage partner- 
ships between the education and 
legal communities. Additional infor- 
mation on these programs can be 
found in this special issue. 

A network of high school law mag- 
nets and academies exist in Florida 
as well, providing more extensive 
and hands-on coverage of law-re- 
lated issues. Many of these schools 
have their own courtrooms on cam- 
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Eugene Gerringer, 1999 Law Week 
winner, shares the fun with 
Annette Boyd Pitts of FLREA. 


pus and work closely with the legal 
community. 


Conclusion 

We have ample evidence at a state 
and national level to justify in- 
creased attention to education and 
outreach efforts. Law-related educa- 
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fic hearing officer in Miami-Dade County. 
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Law Related Education Committee and 
is president of The Florida Law Related 
Education Association, Inc. 

Noel G. Lawrence graduated cum 
laude from Florida International Univer- 
sity. He obtained his Master of Arts de- 
gree and Juris Doctorate from the Uni- 
versity of Florida. Mr. Lawrence has been 
the chair of The Florida Bar’s Law Re- 
lated Education Committee for several 
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Annette Boyd Pitts has served as 
the executive director of The Florida Law 
Related Education Association, Inc., 
since its inception in 1984. She has re- 
ceived the National Improvements in 
Justice Award, Outstanding Citizen 
Award, Who’s Who in American Educa- 
tion, and congressional commendations 
for her work in civic education. She was 
most recently awarded the 1998 Inter- 
national Relations Award. Pitts has pre- 


tion provides the foundation for 
combating eroding public trust and 
confidence while equipping our 
youngest citizens with the knowl- 
edge and skills to preserve and im- 
prove our democracy and the insti- 
tutions therein. 

This special issue examines how 
the legal profession through compre- 
hensive law-related education pro- 
grams helps rebuild public trust and 
confidence in the bar and judiciary. 
The thoughts expressed in the class- 
room today will be the philosophies 
of government tomorrow. It is our 
professional responsibility to dedi- 
cate ourselves to this movement. 
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The Florida Supreme Court's 
Initiatives to Improve Access and 


Build Public Trust and Confidence 


by Chief Justice Major B. Harding, Susan O’Halloran, and Robert Craig Waters 


with public perceptions that our courts are trust- 

worthy and deserving of faith. That is why the 
Supreme Court of Florida has emphasized public trust 
and confidence, and access to courts, during the admin- 
istrations of its current and prior chief justices. These 
efforts have earned the court a reputation as a world 
leader for the innovative ways it serves the people of 
Florida. 


M eaningful access to justice goes hand in hand 


The Internet and Public Education Programs 

The groundwork was laid during earlier administra- 
tions through extensive work with planning commissions 
and the court’s determination to explore the World Wide 
Web as a communications tool. In 1994, the court posted 
the first judicial website (http://www.flcourts.org/) ever 
to appear on the Internet, which it has operated continu- 
ously since. This website was greatly expanded in the 
years that followed, becoming the most service-oriented 
court collection anywhere on the Internet. Its popularity 
is evidenced by the fact that people access it at least seven 
million times a year, not counting the number of “visits” 
to a duplicate backup site (http://www.firn.edu/supct) 
that staff maintains on another Florida government 
agency server. 

The Supreme Court Library has also enhanced its pub- 
lic service and access to information through develop- 
ment of an expanded Internet presence, which makes 
available an online catalog of its holdings, including 
Supreme Court documents (http://ibrary.flcourts.org/). 
Technical assistance is also provided over the phone to 
members of the public who require assistance accessing 
these materials. 

In 1997, the court pushed the envelope of web technol- 
ogy even further. In a partnership with Florida State 
University, the court began broadcasting its oral argu- 
ments over the Internet (http://wfsu.org/gavel2gavel) in 
RealPlayer format.' An archive of prior arguments also 
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is available at http://wfsu.org/gavel2gavel/archmain.htm 
giving the public 24-hour-a-day access to the videos for 
months after arguments are finished. The live video feed 
is provided free of charge to television and cable systems 
via a transponder on the Telstar 4 satellite? owned by 
the state, which also makes the live broadcasts avail- 
able to anyone with a satellite dish. These broadcasts 
epitomize the way technology can dramatically flatten 
barriers to freedom of information. Anyone on earth, at 
minimal cost, now can watch the arguments as they hap- 
pen. This foreshadows a day when government agencies 
literally will operate their own television “networks” that 
can reach and provide services to citizens without first 
passing through a medium owned by others. As late as 
1999, the court was the only judicial body in the world 
that made all of its public arguments available in video 
to anyone in the world who wants to watch via the web. 

When the court’s “Netcasts” began in 1997, its staff 
pioneered yet another cutting-edge project—an educa- 
tional program to connect students and teachers with 
real court cases via the Internet broadcasts. It is supple- 
mented with professionally developed curricula ready- 
made for secondary school classrooms, distributed via 
the court’s website.’ 

The primary goal of this “Case of the Month” program 
is to promote a better understanding of our legal system. 
It offers teachers and students a rare opportunity to de- 
velop a classroom project based on a real case heard in 
the Florida Supreme Court. Through this program, stu- 
dents learn more about the legal system while also see- 
ing government operating in the real world. Class projects 
will even be considered for inclusion on the Florida Su- 
preme Court’s website at http://www. flcourts.org/courts/ 
supct/cyber or http://www.firn.edu/supct/cyber. 

Cases of the month are chosen for their educational 
value and the likelihood they will be of interest to stu- 
dents. The very first case of the month, for example, posed 
a high-tech problem for students to probe. It was based 
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Second Judicial Circuit Public Defender Nancy Daniels (second from left) 
instructs JTI participants on developing techniques and strategies for teaching 
legal concepts in a meaningful way to students. 


on a real case: Someone had at- iting Miami, and David Harrell was 
tacked two Argentinean tourists vis- arrested for the crime. The couple 
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would not return to the United 
States for trial, so the prosecuting 
attorney persuaded the trial judge 
to let them testify live via satellite 
from Argentina. Harrell believed 
this violated the right to confront 
witnesses guaranteed by the federal 
Constitution. 

Through cases like this, students 
and teachers are able to explore the 
most basic principles underlying the 
American government and legal sys- 
tem using the real-world drama of 
an actual court argument. Schools 
with satellite dishes can downlink 
the live feed directly from the satel- 
lite. Live video and audio are avail- 
able over the World Wide Web, and 
free copies of videocassettes of the 
arguments also are distributed to 
the school districts’ instructional 
television departments by the 
Florida Department of Education. 

The Florida Supreme Court has 
supplemented its educational 
projects with the Justice Teaching 
Institute (JTI), an exciting, hands- 
on training program for Florida’s 
secondary school teachers (http:// 
www.flcourts.org/courts/supct/ 
jti.html or http://www.firn.edu/ 
supct/jti.html). Each year 25 second- 
ary teachers are awarded fellow- 
ships to attend the four-day train- 
ing program in the state capital. The 
institute offers an up-close exami- 
nation of the workings of the judi- 
cial branch of government and has 
drawn wide-ranging praise. The in- 
stitute already is serving as a model 
for similar programs in other states 
and Canada. For JTI 2000, the Ad- 
ministrative Office of the U.S. 
Courts plans to send an observer to 
explore creating a similar program. 
Through meetings with Supreme 
Court justices and other judges, in- 
teractive activities, simulations, and 
group discussions, the JTI fellows 
explore the concept of justice, debate 
topical legal issues, and develop 
techniques and strategies for teach- 
ing students and other educators 
about the nature, history, organiza- 
tion, and process of the Florida jus- 
tice system. Highlights of the pro- 
gram include presentations by 
Supreme Court justices and other 
justice system participants, a tour 
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of the Supreme Court, visits to all 
levels of the state courts system, 
mock oral arguments, an opportu- 
nity to network with educators from 
around the state who are interested 
in the justice system, and a closing 
banquet and awards ceremony. 

One component of the institute, 
the “town hall meeting,” involves the 
JTI fellows, justices, judges, local 
educators, and high school students 
in a lively discussion of a current 
legal topic affecting schools. The 
1999 town hall meeting focused on 
the dilemma of weapons in schools 
versus the privacy rights of stu- 
dents. The 2000 session will explore 
the boundaries of drug testing in 
schools. The town hall agenda in- 
cludes a video drama presentation, 
a panel discussion, and group break- 
out sessions in which participants 
develop solutions to the legal prob- 
lem posed. Each of these areas pro- 
vides the JTI fellows with a hands- 
on experience and a model for 
developing lesson plans on a core 
values topic as a vehicle for teach- 
ing the concepts of due process, 
equal protection, and privacy. 

In addition to their work at the 
institute, the fellows agree to facili- 
tate a local JTI workshop, a train- 
ing workshop for at least 10 other 
teachers in their school or district, 
after they attend the institute. The 
local workshops are supported by 
each participant’s school adminis- 
tration and local judges who serve 
as faculty and resource speakers. 
The participants are provided with 
guidelines, administrative support, 
a training manual, and other mate- 
rials to assist them in presenting a 
successful colleague training pro- 
gram. This agreement is critical to 
accomplishing the institute’s over- 
all goal of educating Florida citizens 
about the judicial process. 

Over 7,000 students visited the 
Supreme Court last year as part of 
its educational tour program. For 
many years, the court offered infor- 
mal tours for students from across 
the state. Beginning in 1994, the 
Florida Supreme Court Historical 
Society organized the first formal 
tour guide program to assist people 
who visit the court in Tallahassee. 


The tours, which are conducted by 
court staff attorneys and docent vol- 
unteers, include “mock oral argu- 
ments” in which the students are 
invited to play the roles in arguing 
and deciding cases tailored to their 
age group. 

Another important educational 
initiative involves Florida’s news 
media. A part-time media outreach 
program begun during the previous 
chief justice’s administration was 
replaced with a full-time program 
during the present administration. 
For the first time in the court’s his- 
tory, news media now have a single 
contact in the chief justice’s office to 
help them in their news gathering. 
This program, too, is high-tech. Re- 
porters who once had to come to the 
courthouse for paper copies of docu- 
ments now receive them electroni- 
cally from the Internet. Documents 
in high-profile cases are placed on 
the court website’s “Press Page” 
within minutes, saving everyone 
time and effort, saving the press 
photocopying charges, and saving 


the court’s own staff the labor in 
making paper copies (http:// 
www.flcourts.org/courts/supct/ 
presspg.htm! or http://www.firn. 
edu/supct/presspg.html). Not only 
has the quality of news stories about 
the court improved, so too has the 
attitude of reporters and editors in 
all their dealings with the court. 


Fairness Issues 

The court also has begun initia- 
tives to heighten access and public 
trust in other ways. In 1998, the 
chief justice appointed an Equal 
Employment Opportunity Commit- 
tee to recommend policies and pro- 
cedures to increase the employment 
of minorities at all levels of the ju- 
dicial system. Part of this project 
has been geared toward improving 
the diversity of staff attorneys, 
which has already increased the 
number of minority lawyers work- 
ing at the Supreme Court. The Su- 
preme Court also participated in the 
1999 Southeastern Minority Job 
Fair in Atlanta, both to inform mi- 
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on Fairness was established in April 
1997 for the purpose of promoting 
equity for all people in the treatment 
by, access to, and opportunity to serve 
and participate in the Florida state 
courts system. The creation of the 
commission was an acknowledgment 
that inclusion of diverse population 
groups in the court process—as both 
participants and decisionmakers— 
increases the public’s trust and confi- 
dence in the justice system. 

The Florida court system has long 
been a leader in its efforts to uncover 
and eliminate bias from the justice 
system. The former Gender Bias 
Study Commission, the Racial and 
Ethnic Bias Study Commission, and 
the Committee on the Court-Related 
Needs of Elders and Persons With 
Disabilities are evidence of this en- 
deavor. The Commission on Fair- 
ness is building on the solid foun- 
dation of these previous groups. 
While the former commissions ex- 
plored specific areas, the Commis- 
sion on Fairness provides a broader 
umbrella for equity issues. Florida is 
one of only a handful of state court 
systems nationwide to have estab- 
lished such an all-encompassing body. 

The commission recently unveiled 
a groundbreaking study, in coopera- 
tion with Florida International Uni- 
versity, on jury service by elders and 
persons with disabilities. The re- 
port, prepared by FIU’s Southeast 
Florida Center on Aging, already 
has won national praise. “This study 
is by far the most extensive exami- 
nation of a state court system of its 
accessibility. For that alone, Florida 
should be proud,” wrote G. Thomas 
Munsterman of the Center for Jury 
Studies at the National Center for 
State Courts in Washington, D.C. 

Other projects also are underway 
at the court to increase services 
available to persons with disabili- 
ties. Staff currently are negotiating 
to have closed captioning added to 
television broadcasts of all court ar- 
guments, which will be done 
through a high-tech satellite link 
with a real-time transcription ser- 
vice in central Florida. 

The court also designated the year 
2000 as an official “year of com- 
memoration” of the 10th anniver- 
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sary of the passage of the Americans 
with Disabilities Act. Chief justice 
commendations will be issued to 
Florida trial and appellate courts for 
ADA compliance initiatives judged 
by an advisory committee as exem- 
plary. All Florida courts will also 
conduct an updated statewide com- 
prehensive self-evaluation to deter- 
mine what progress has been made 
in implementing the transition 
plans developed in 1992 and iden- 
tify any additional areas that need 
to be addressed, based on our cur- 
rent understanding of the ADA. 


Strategic Planning 

Florida’s judicial branch has de- 
veloped a strategic planning system 
that includes a long-range plan and 
a series of operational plans. Tak- 
ing Bearings, Setting Course: The 
Long-Range Strategic Plan for the 
Florida Judicial Branch, adopted by 
the court in 1998, anticipates judi- 
cial branch issues 20 years forward 
and guides branch activities for up 
to 10 years. Each of the operational 
plans is intended to guide branch 
activities for a two-year period co- 
inciding with the terms of the chief 
justices. Horizon 2000: The 1998- 
2000 Operational Plan for the 
Florida Judicial Branch is the first 
operational plan adopted by the 
court and has been the major plan- 
ning document of the Harding ad- 
ministration. Horizon 2000 is based 
upon the collective input of judicial 
branch leaders, other community 
leaders, and stakeholders in the sys- 
tem. Together, these two levels of 
plans—strategic and operational— 
allow the judicial branch to system- 
atically and deliberately direct its 
energies and resources toward im- 
proving its ability to fulfill its mis- 
sion. 

The plan presents vision for the 
judicial branch and identifies five 
strategic issues* that must be ad- 
dressed for the courts to achieve that 
mission. The five strategic issues 
can be viewed as sequential, each 
building on the others in a logical 
progression that leads from clarify- 
ing the role of the courts, to improv- 
ing various elements of perfor- 
mance, to result finally in improved 


public trust and confidence. 

The Judicial Management Coun- 
cil has been charged with taking the 
lead on the strategic issue of build- 
ing public trust and confidence in 
the courts. Florida’s approach to im- 
proving public trust and confidence 
includes two components: 1) im- 
proved court performance and ac- 
countability; and 2) effective com- 
munication between the judicial 
branch and the public it serves. In 
order to accomplish these compo- 
nents, the Judicial Management 
Council has created several commit- 
tees to address the issues of perfor- 
mance and accountability at both 
the trial and appellate levels, and a 
Communication Committee to rec- 
ommend policies and strategies re- 
lated to effective communication 
between the Florida state courts sys- 
tem and the public, consumers, me- 
dia, and other governmental entities. 


Court Performance 
and Accountability 
Art. III, §19(h) of the Florida Con- 


stitution mandates that each branch 
of government develop a quality 
management and accountability 
program to ensure productivity and 
efficiency. While the court is mind- 
ful that accountability cannot inter- 
fere with its judicial independence, 
Florida’s courts must be good stew- 
ards of the public resources they re- 
ceive and be accountable for the ef- 
fective use of those resources. The 
court’s approach to public trust and 
confidence is consistent with this 
constitutional mandate. 

Two committees have been cre- 
ated to address the issues of perfor- 
mance and accountability in 
Florida’s courts. The Committee on 
District Court of Appeal Perfor- 
mance and Accountability is cur- 
rently concluding its 18-month-long 
effort, and recommends the district 
courts’ response to statutory man- 
dates for performance-based pro- 
gram budgeting. The Committee on 
Trial Court Performance and Ac- 
countability, which has also com- 
menced its work, is a much larger 
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effort due to the sheer size of the 
trial courts and the varied services 
currently available in the different 
jurisdictions. These committees will 
help clarify the role of the courts as 
the new millennium begins and es- 
tablish indicators of their overall 
performance. Their work will at- 
tempt to balance the compelling 
principles of judicial independence 
and accountability to the people. 
These committees will establish ob- 
jective measures for reporting the 
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and with the 
judges and 

bar association. 


—JTI participant 


performance of the courts to the 
chief justice and the people of 
Florida. This will help identify prob- 
lems in need of correction and pro- 
vide a meaningful way of demon- 
strating when improvements in 
performance have been made. 
Proviso language in the 1998 Gen- 
eral Appropriations Act directed the 
court to undertake development of 
Delphi-based case weights and mea- 
sures of optimum caseload, to be 
used in the process of certifying the 
need for additional judges in the 
future. In that regard, the state 
courts system has contracted with 
the National Center for State 
Courts. The Delphi project will pro- 
vide a detailed assessment of cur- 
rent and optimal workload needs in 
Florida’s trial courts. Along with 
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other information, the Delphi case 
weights will be utilized in the 2000 
judicial certification process. 

This move toward improved per- 
formance and accountability is 
timely in light of the passage by the 
voters in 1998 of Revision 7 of Art. 
V of the Florida Constitution. Un- 
der this amendment, the state must 
now shoulder a greater portion of 
costs for operating the trial courts, 
which currently are heavily funded 
by local governments. The judicial 
branch is working to integrate the 
Art. V funding shift with its perfor- 
mance and accountability initiative, 
creating a framework by which the 
branch will be accountable for funds 
it requests from the legislature. 


Other Projects 

Another major initiative of the 
judicial branch is the Dependency 
Court Improvement Program. In 
1995, the federal government pro- 
vided funds to the highest court in 
each state to implement major court 
reform in child protection proceed- 
ings. One of the many projects of the 
program has been the development 
of a judicial management workshop 
for chief judges and dependency 
judges to foster judicial leadership 
in improving the court system for 
abused and neglected children. A 
continuing project of the program is 
the sponsorship of an annual Depen- 
dency Court Improvement Summit. 
Recently, over 900 child protection 
professionals, including judges, par- 
ticipated in the 1999 summit. This 
initiative has led to significant and 
meaningful revisions to Florida’s 
child protection statutes. 

In recognition of “the obligation of 
the Judicial Branch to join with the 
Executive and Legislative Branches 
to give priority to our State’s most 
precious resource—our children,” In 
re Certification of Need For Addi- 
tional Judges, 728 So. 2d 730, 734 
(Fla. 1999), the court has made ju- 
venile justice a major focus of 
Florida’s courts. Chief judges are 
currently evaluating the adequacy of 
the judicial resources dedicated to 
juveniles in each judicial circuit. 

Florida has also pioneered the 
drug court concept, with the nation’s 
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first drug court being implemented 
in Miami during the 1980s. Drug 
courts have helped individuals suf- 
fering from addiction to take charge 
of their lives. The drug courts have 
also stopped the revolving door of 
repeat offenders by holding the of- 
fenders accountable for their own 
actions. Remarkably, drug courts 
also greatly reduce the overall costs 
the state would bear if offenders 
were incarcerated. In light of these 
positive results, the drug court con- 
cept has been supported by both the 
Department of Corrections and pri- 
vate industry. In June 1999, Florida 
hosted the Fifth Annual Conference 
of the National Association of Drug 
Court Professionals in Miami, which 
was attended by over 3,000 partici- 
pants. The Florida courts’ leader- 
ship and dedication to the drug court 
movement has contributed to the 
establishment of over 600 opera- 
tional or planned drug courts 
throughout the United States and 
internationally. 


Conclusion 

Florida’s state courts system is 
thriving at the cutting edge. The 
combined efforts of these initiatives 
and many others that are underway 
at both the state and local level will 
strengthen the courts and set the 
foundation for enhancing the public’s 
trust and confidence in the justice 
system. We already are seeing the 
fruits of our labors in increased 
knowledge about the courts and im- 
proved public attitudes. More than 
any other in the nation, Florida’s ju- 
diciary already has moved boldly into 
the new millennium. O 


1 See http://www.real.com. 

? The satellite coordinates are: Telstar 
4, KU Band, 89 degree west, transpon- 
der 13 lower, 12078 vertical polarity. 

3 Florida’s Ninth Judicial Circuit be- 
gan broadcasting selected trials in video 
via the World Wide Web in 1999, appar- 
ently becoming the first trial court to do 
so. See  http://www.ninja9.net/ 
livebroadcast/currentcasts.htm. 

‘ The five strategic issues include: 
clarifying the role of the judicial branch; 
improving the administration of justice; 
supporting competence and quality; en- 
hancing public service and access; and 
building public trust and confidence. 
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Regenerating a Civil Society 
in Florida 


by Annette Boyd Pitts 


“The death of democracy is not likely to be an assassination from ambush. 


It will be a slow extinction from apathy, indifference, and undernourishment.” 


News articles and editorials question the future 

of democracy in the hands of ordinary citizens. 
Studies continue to validate what students and adults 
don’t know about our government, the Constitution, and 
the institutions of democracy. As apathy and indiffer- 
ence consume our civic culture, what action must be taken 
to restore the historic mission of public education and 
revitalize our passion for democracy? 


R eports have labeled us a “nation of spectators.” 


For the Record 

Surveys and reports have been released over the past 
three years documenting our civic health. Before the U.S. 
Senate last year, the National Constitution Center in 
Philadelphia revealed in its survey of 600 teens:' 

e Only two percent of the teens surveyed knew Will- 
iam Rehnquist as the Chief Justice of the U.S. Supreme 
Court and only two percent knew James Madison as the 
father of the Constitution, compared to 90 percent who 
could identify the father of the house in the television 
program Home Improvement (Tim Allen). 

¢ Only 35 percent of those surveyed knew the first three 
words of the Constitution (“We, the People”), compared 
to 71 percent who knew the usual first three letters of a 
web address (www). 

© 64 percent of teens surveyed knew the Club is a metal 
bar that locks on car steering wheels to prevent theft, 
compared to 25 percent who could identify what the Fifth 
Amendment protects (double jeopardy, due process, self- 
incrimination, etc). 

The Commission on Civic Renewal, a private biparti- 
san group created to investigate the condition of civic 
life, found that Americans are pulling away from their 
communities.” The report recommends improved educa- 
tional opportunities. Additionally, it encourages people 
to become involved in local government (emphasis added), 
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—Robert M. Hutchins 


to join religious and community organizations, and to 
strengthen bonds within their families and neighbor- 
hoods.* 

A study in 1999 commissioned by the National Asso- 
ciation of Secretaries of States addressed attitudes of 15- 
to 24-year-olds in a random sampling of over 1,000 per- 
sons.‘ In this study, 94 percent strongly or totally agreed 
with the statement, “Government is run by a few big in- 
terests looking out for themselves, not for the benefit of 
all.” Over half of the 18- to 24-year-olds surveyed agreed 
with the statement that schools do not do a very good job 
of giving young people the information they need to vote. 

Most recently, the National Assessment of Educational 
Progress (NAEP), a congressionally mandated sampling 
of student achievement, released results of its national 
civic education assessment. The results demonstrate that 
students have a weak grasp of the most fundamental 
concepts and principles of democracy. It is a matter of 
too little, too late. Only four percent of high school se- 
niors achieved an advanced mastery of knowledge in the 
area of civics and government. 

Closer to home, Professor Susan MacManus, Univer- 
sity of South Florida, recently surveyed 160 USF stu- 
dents enrolled in introductory political science courses.® 
This study, published in The Journal of the James Madi- 
son Institute, provided practical suggestions from stu- 
dents on how to improve their “government educational 
experiences” in high school. I found their suggestions 
quite similar to those generated through a series of civic 
education roundtable discussions throughout Florida. 

The results of the USF survey conducted by Professor 
MacManus show that “Florida’s high school government 
classes generally do not teach students the basic ‘how- 
tos’ of being an involved citizen, especially at the state 
and local levels. Students rarely interact with political 
candidates or elected officials, nor do they learn about 
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government as a career option.” 
Students suggested devoting addi- 
tional time to government in the 
curriculum, including expansion of 
the American government course to 
two semesters. 

There are other well known works 
that give us cause to pause, includ- 
ing Robert D. Putnam’s influential 
essay in 1995 called Bowling Alone, 
in which he argued how discon- 
nected Americans were from their 
communities and how this trans- 
lated into a loss of “social capital” 
on which democratic government 
depends.” 

In 1997, however, the AARP 
(American Association of Retired 
Persons) released a survey of retired 
citizens which demonstrated that 
while political activity is low, it is 
not an indicator of apathy.*® Civic en- 
gagement scores were quite high for 
this particular population, espe- 
cially at the local government level. 
Constance Swank, director of re- 
search for AARP, reportedly stated 
that overall the survey shows “we’re 
not a nation of civic slugs.”® While 
many Americans may not totally 
trust government, they have not lost 
their sense of what they can do in- 
dividually or collectively in their 
communities. 

These studies may vary in their 
specific populations or issues ad- 
dressed; however, they are impor- 
tant to assess where we stand in 
relation to where we need to be. It 
seems to me that in general people 
have greater opportunities to con- 
nect to local government than any 
other level. Starting here, citizens 
of all ages can begin to understand 
their role in government and how it 
impacts their lives, as well as to 
understand their ability to influence 
public policy. This is an opportunity 
for judges and local government of- 
ficials to reverse some of the nega- 
tive trends dominating recent re- 
search. 


Setting the Stage 

No matter how you interpret 
these findings, it is clear that edu- 
cation is a key factor to improving 
the knowledge, skills, and disposi- 
tions of citizens. 
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The historic mission of our public 
schools has always been a civic mis- 
sion—educating students to be re- 
sponsible, productive, effective citi- 
zens.'° Yet attention to civics and 
government in Florida’s high school 
curriculum is still limited despite 
statutory requirements and stan- 
dards. College students participat- 
ing in a recent Florida survey sug- 
gested strengthening the 
requirements for civics and govern- 
ment and including more of an em- 
phasis on local government 
decisionmaking.” 


Florida Requirements 

In Florida, the Sunshine State 
Standards include a subsection on 
civics and government for kinder- 
garten through 12th grade. The re- 
quired instruction statute in Florida 
(F.S. Ch. 233.061) also includes lan- 
guage which mandates the teaching 
of federal, state, and local govern- 
ment. 

This translates in Florida into a 
one-half credit, required one-semes- 
ter course, American government, 
which must be taken by high school 
students prior to graduation. Thus, 
teachers have this one official oppor- 
tunity to impact the knowledge, 
skills, and dispositions necessary for 
effective citizenship. Keep in mind 
these same teachers have this single 
required course to teach federal, 
state, and local government. 

Ultimately, despite the require- 
ments, civics and government as 
subject areas are not formally as- 
sessed in Florida. You will not find 
civics, government, or citizenship 
assessed in FCAT. Without this 
missing link, how serious can we be 
about this vital mission of our 
schools? 


Public/Private Resources 
Tremendous community support 
exists in Florida for the teaching of 
civics and government in a sus- 
tained and systematic fashion in 
grades K-12. Roundtable discus- 
sions have been held throughout 
Florida to survey and organize civic- 
related organizations and to gener- 
ate a civic action plan for strength- 
ening civic education. Some of the 


areas being examined include the 
development of an additional course 
at the middle school and/or high 
school level, expansion of existing 
courses, and the inclusion of citizen- 
ship as a state assessment area. 

In Florida, a host of private enti- 
ties promote citizenship and civic 
education opportunities. The 
Florida Law Related Education As- 
sociation, Inc. (FLREA), a state- 
wide, nonprofit committed to law 
and citizenship education, imple- 
ments the preeminent constitu- 
tional education program in the 
country—We the People. . . the Citi- 
zen and the Constitution. The pro- 
gram incorporates a six-week cur- 
riculum at the elementary, middle, 
and high school levels and includes 
mock Congressional hearings to ap- 
ply students’ knowledge and skills 
using a practical and contemporary 
model. 

The association also implements 
Project Citizen, a middle school 
state and local government public 
policy curriculum; the Florida high 
school mock trial competition; U.S. 
Senate Youth Program; Law Week 
and Constitution Week initiatives; 
and teacher training and curriculum 
development opportunities. FLREA 
recently completed the K-12 govern- 
ment lessons for the Department of 
Education’s Best Practices Social 
Studies CD ROM. The association 
works closely with the Supreme 
Court and The Florida Bar and en- 
courages schools to involve judges, 
attorneys, and government officials 
in classroom activities. 

The Collins Center for Public 
Policy, Inc., the Florida State Uni- 
versity Askew School, and FLREA 
have worked together on the Florida 
CivicEd website. This living text- 
book serves as a free resource on the 
Florida Legislature, representative 
democracy, and state/local govern- 
ment. The site (www.firn.edu/ 
civiced) contains video tutorials, 
animated cartoons, and on-line 
games. A supplemental hands-on 
project, The Collins Legislative 
Classroom, is planned. Targeted 
schools in Broward, Dade, and Palm 
Beach counties will serve as pilot 
sites for a proposed Annenberg ini- 
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tiative to raise student achieve- 
ment. 

The Florida League of Cities of- 
fers curriculum materials and train- 
ing on local government issues, fill- 
ing a void in this relatively new area 
in our required instruction lan- 
guage. Kids Voting provides cur- 
riculum materials and a proactive 
civic participation program encour- 
aging the very youngest citizens to 
head for the polls on election day. 
The League of Women Voters pub- 
lishes a book on Florida govern- 
ment, and many other civic and non- 
profit organizations such as YMCA 
and Close-Up offer civic education 
experiences for students. 

The Supreme Court of Florida 
serves as a model for its commit- 
ment to access and educating stu- 
dents about the courts. The court 
offers an innovative website with 
teacher materials, case of the 
month, and Gavel to Gavel cover- 
age. The Supreme Court sponsors a 
Justice Teaching Institute for teach- 
ers and educational tours for stu- 
dents. A special Law Week program 
is also conducted annually. 

On a national level, the Center for 
Civic Education is coordinating a 
national civic education campaign. 
The center also administers the na- 
tional We the People program. Na- 
tional standards in civics and gov- 
ernment are available for state use 
and the 1998 NAEP assessment tar- 
geted civics. 


The Problem 

Given these resources, one won- 
ders why anything else is needed. 
Florida teachers say there is not 
enough time to teach all of the re- 
quirements in a one-semester 
course. Students recommend ex- 
panding the American government 
course to two semesters to give 
teachers adequate time to cover fed- 
eral, state, and local government.” 

Teaching about government 
needs to begin in elementary school. 
Applied citizenship courses should 
be added at the middle school level 
to provide practical, hands-on learn- 
ing opportunities. Including citizen- 
ship education on state assessment 
testing would further validate its 


worth and encourage adequate atten- 
tion to this subject in the classroom. 


Conclusion 

The opportunities for engaging 
youth in local government are end- 
less. It is an area required to be 
taught in our public schools but there 
is not adequate time devoted to this 
subject; materials are limited; and 
our teachers have not received ad- 
equate training. The involvement of 
judges and local government officials 
will provide direct opportunities for 
reciprocal and experiential learning 
and lessen feelings of estrangement 
from government. You can help re- 
define citizenship and take it beyond 
its characterization as a “spectator 
sport.” 
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Classroom Visits 


Recommendations 

from a host of sources conclude 
that government officials need to 
visit classrooms and interact with 
students. !? Local government 
provides an opportunity for 
students to see from a very practical 
perspective the role of government 
in their daily lives. Judges become 
not only a source of information 
but also a role model, a career 
resource, and a civic educator. The 
Florida Law Related Education 
Association, Inc., provides 
materials to assist lawyers and 
judges in 

the classroom. 

Be comfortable and 

genuine. Show the passion you hold 
for your work. Talk with the 
students, not at them. Let your 
humanity shine through. Students 
need to be able to relate to 
governmental officials so they feel 
more in touch 

with government. 

Begin by making 

contacts with social studies 
department chairs at local schools. 
Don't forget elementary schools. 
You'd be surprised how eager the 
little guys are to learn about 
government. They have no cynicism 
yet and so the experience can be a 
lot of fun for everyone. In Miami, 
Chief Judge Joseph Farina has 
implemented local teacher training 
initiatives for elementary and 
secondary teachers on the court 
system modeled after the Florida 
Supreme Court's institute. 
Remember to keep in mind that 
training teachers is another way 

to impact students. 

There are tremendous 
opportunities to work with 
teachers and students at the local 
government level. The bottom line 
is direct involvement. 


We the People: A Civic Experience 


by Carly Celmer 


things, but among the most important was what 
it means to be an American and what it means to 
be a good citizen. In eighth grade I was taught American 
history by Mr. Madnikoff at Hammocks Middle School, 
a public school. He opened my eyes to a world of history 
and tradition that I was ashamed I had not known much 
about. He introduced me to how much knowledge was 
out there to gain about the country I live in and how I 
can play an important role as a citizen. 
As a senior in high school, I joined Mrs. Rosie Heffernan 
at Our Lady of Lourdes Academy in her Advanced Place- 


We the People .. . The Citizen and the 


Constitution is the premier constitutional 


ii he “We the People” competition taught me a lot of 


education curriculum in the country. It 
consists of a six-week text at the elementary, 
middle, and high school level followed by 
mock Congressional hearings. The program 
is administered in Florida by The Florida 
Law Related Education Association, Inc., 
and nationally by the Center for Civic 
Education. Florida students have won the 


national championship in this prestigious 


academic competition. 
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ment American Government course. She provided me 
with the opportunity to participate in the “We the People 
... The Citizen and the Constitution” program, an arena 
I needed in order to educate and challenge myself. 

The class was extremely demanding. It required a lot 
of after-school dedication and it relied upon a love of 
knowledge of the law. Learning various Supreme Court 
cases and educating myself on a variety of philosophers 
was a challenge that I gladly accepted. The reward was 
a deep respect and understanding of our nation’s founders 
and amazing living documents. 

My team spent a lot of time together after school, over 
vacations, and on weekends, and as a result, preparing 
for the competition had noncompetitive rewards. I made 
friends that I know I will stay in touch with for years. 
We have memories that will last forever and a sense of 
unity and accomplishment that can never be taken away. 

My fellow panelists, or “colleagues,” Dee and Jessy, 
became very close friends, and they made the “We the 
People” experience unforgettable. Our skills comple- 
mented one another. If one of us was scared, the others 
would act calmly, and if one of us was procrastinating, 
the others would somehow make the work seem inter- 
esting and easy. 

By participating in this program, you are given the 
opportunity to change the lives of students. The impact 
you can make on our future leaders is tremendous. Mrs. 
Heffernan, through her dedication and passion for teach- 
ing, changed my outlook on life. Her love 
for the Constitution inspired all of us to 
work harder. Her confidence poured over 
and became our confidence. 

Every year my high school, Lourdes 
Academy, does notably well at the na- 
tional level; however, every year the stu- 
dents change and Mrs. Heffernan starts 
teaching all of the information as if it 
were the first year. My team started 
with hardly any knowledge of our Con- 


Carly Celmer (right of trophy) was 

a high school student in the class of 
teacher Rosie Heffernan at Our Lady 
of Lourdes Academy of Miami during 
the 1998-99 school year. She currently 
attends Florida State University. 


stitution. Not only did we have a lot 
to learn, but we were a team of indi- 
viduals. We were fragmented and a 
lot of girls were lacking in confi- 
dence, dedication, and general inter- 
est. On top of this was a deeply 
rooted personal past that was un- 
spoken but clearly evident. After 
Mrs. Heffernan discovered this, she 
had a new task: to make this un- 
united group of girls become friends 
and learn to cooperate. After some 
bonding and a general enlightened 
understanding of the feelings of one 
another, our team was unified and 
strong, and we owe all of that to an 
inspirational teacher. We were 
never too busy to make memories 
together, and we learned that indi- 
vidual leaders can make a great 
team. 

The competitions at the district, 
state, and national levels also intro- 
duced my team to students from dif- 
ferent areas of the country who of- 
fered us friendships and new and 
unique perspectives and experi- 
ences. 

The competitions demanded a 
complete understanding of material. 
There was no room for any doubt. 
The unrehearsed follow-up ques- 
tioning helped to develop self-confi- 
dence and quick, analytical think- 
ing skills. While serious, this 
competition served as a bonding ex- 


People competition, I was given the 
opportunity to speak in front of the 
U.S. House Judiciary Committee on 
the subject of youth and school vio- 
lence. The competition, which serves 
as a mock Congressional hearing, 
definitely prepared me for this over- 
whelming experience. When I en- 
tered the hearing room, rather than 
being intimidated, I was anxious to 
get my views and ideas across. It 
was a very positive experience and 
I learned that our representatives 
actually do care about what the 
people are saying. 

The We the People competition 
gave me the knowledge and awe of 
where I was, who was in the room 
with me, and what I was about to 
experience; I didn’t feel ignorant or 
intimidated. I had a respect that 
cannot be described, and my previ- 
ous experience with spontaneous fol- 
low-up questions prepared me in a 
more concrete and practical way to 
answer the questions of Chairman 
Henry Hyde and various other rep- 
resentatives. I was able to enjoy and 


take in what felt like a once-in-a- 
lifetime event because I was relaxed 
and prepared. 

After the hearing, I told Mrs. 
Heffernan and my mother that the 
competition was actually more dif- 
ficult then the real hearing could 
have been. The competition and 
Mrs. Heffernan more than just pre- 
pared me for the House Judiciary 
Committee; they prepared me to 
take and conquer all opportunities 
life gives to me. From various news 
interviews to Presidential ceremo- 
nies to simply attending college, I 
am now prepared to take any chal- 
lenge that comes my way. 

Programs like this are necessary 
to develop interested and caring citi- 
zens to carry our nation from one 
generation to the next. The compe- 
tition taught me democracy is not a 
spectator sport. This program is 
something that will impact my life 
forever. It is not a course that has 
been brushed off or forgotten with 
graduation. It has been etched into 
our hearts and minds. 
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perience with my fellow teammates 
and my now-favorite teacher. We 
made learning fun and, with all the 
time we spent together, we became 
a family. 
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resulted in a balanced mix of lead- 
ership and teamwork. I gained 
knowledge and skills that I use 
every day as an American. The We 
the People competition taught me 
that our democratic government 
begs for participation and interest. 
As a young adult, I have learned 
what I can do to make a difference 
in the society in which I live. 
Learning about our Constitution 
fostered a new and exciting civic 
zeal within me. I became aware of 
my rights, gaining the confidence 
and understanding needed to 
stand up for my beliefs. 

After participating in the We the 


Bases fees upon a percentage of the Estate 
or the missing heir’s portion 

Independently seeks to negotiate a contract 
with the missing heir 

Puts you at risk related to your fiduciary 
responsibility 

Starts a search without your knowledge or 
authorization 


Offers two contradictory fee recovery systems 


Potentially 


Possibly 


Constantly 


Whether you decide the fee should be charged to the Estate or to the missing 
heir’s portion, our fees are ALWAYS reasonable and non-percentage based. 
We offer worldwide service, have a 97% success rate, and our results are 
guaranteed... or no charge! 


[7 Always Better for the Heirs and Better for You" 
It’s your call. 
1 (663-2255) af INTERNATIONAL 


Fax 1°800°663 GENEALOGICAL 


Internet www.heirsearch.com SEARCH nc 
Email igs@heirsearch.com Established 1967 


THE FLORIDA BAR JOURNAL/JANUARY 2000 31 


NEVER | 
NEVER 
NEVER 
NEVER 
NEVER 


Law-Related Education: 


Implications from Research 


by Jeffrey W. Cornett 


curricular field within education is approxi- 

mately 30 years old. Despite its relative youth 
as an educational movement, LRE has had a significant 
impact on the learning experienced by America’s youth 
at both the elementary and secondary levels. As a result 
of LRE, thousands of students have improved their knowl- 
edge about the legal system as well as their rights and 
responsibilities as citizens. 

LRE lessons, with an emphasis on active participa- 
tion and higher-order thinking within the context of the 
law’s moral and social dilemmas, have ignited the civic 
spirit of teachers and students alike. 


@ aw-related education as a clearly identifiable 


Overview of the LRE Research 

A review of the literature commissioned by the Ameri- 
can Bar Association states the following: 
For the past two decades, researchers have consistently reported 
that law-related curricula and instruction make a positive im- 
pact on youth when compared with traditional approaches to 
teaching and learning law, civics, and government. The overall 
conclusion is that LRE programs have a positive effect on stu- 
dent knowledge about law and legal processes, and about indi- 
vidual rights and responsibilities. In addition, there is evidence 
that LRE programs have a positive influence on student atti- 
tudes and behavior. Research studies indicate that several LRE 
programs have improved student attitudes toward the justice 
system and toward authority. In addition, research links have 
been made between effective LRE programs and youth (that) 
exhibit more law-abiding behavior and commit fewer delinquent 
acts.! 


What are the necessary ingredients for a successful 
LRE classroom? How can adults help promote student 
behavior that results in positive civic engagement? While 
it is ultimately the student’s decision to engage in posi- 
tive or negative civic behavior, the LRE research identi- 
fies six factors that work together to promote a class- 
room climate that appears to increase student knowledge 
and positive behavior: 

¢ Thoughtful teacher mediation; 

e Strong administrator support; 

e A network of professional support; 
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e¢ High quality curricular and instructional opportu- 
nities for students; 

e Higher-order thinking opportunities; 

¢ Active involvement of students. 

The intersection of teacher mediation of LRE curricu- 
lum and instruction, the importance of administrator 
support, a network of professional support for thought- 
ful teacher mediation, and the impact of this teamwork 
on student cognition and positive civic engagement are 
briefly discussed below (see diagram on next page). 


Thoughtful Teacher Mediation 

The teacher’s thought process is central to what stu- 
dents have the opportunity to learn in the classroom. If 
the teacher values LRE, then students will be more likely 
to engage in the curriculum. Ifthe teacher does not value 
LRE, or is intimidated by the content or processes, then 
students are less likely to engage in the curriculum. 

The teacher’s thoughts are filtered through a central 
belief system about the teaching and learning process. 
This belief system typically centers on processes, rela- 
tionships, and subject matter. Current educational theory 
supports a belief system that incorporates the national 
standards of the social studies profession. These stan- 
dards state that “social studies teaching and learning 
are powerful when they are meaningful, integrative, 
value-based, challenging, and active.”? LRE materials 
developed by the consortia of LRE programs promote such 
outcomes, as do teachers who have been successfully 
trained in effective LRE strategies. 

It should be noted that most secondary social studies 
teachers who teach LRE have graduated from teacher 
education programs that mandate only nine semester 
hours of political science.’ This is clearly insufficient 
preparation in subject matter as complex as the law. El- 
ementary teachers may not even have one political sci- 
ence course in their undergraduate studies, and will ex- 
perience only one social studies methods course. 
Assistance from knowledgeable experts is imperative at 
both levels. As the arrows indicate in figure one, a teacher 
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needs not only quality administra- 
tor support but also a network of 
professional support in order to de- 
velop the best LRE curriculum and 
deliver it in the most appropriate 
manner. The teacher’s belief system pe 
about teaching and learning and re- 
sultant curricular and instructional J [ 


LRE Curriculum 


and Instruction 


decisions may be positively influ- 
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enced by exposure to high quality Admunistrator 
Professional 


LRE materials and training. Support 
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Student Cognition 

Students will engage in learning 
experiences that they view to be in 
their interests. While it would seem 
apparent that understanding and 
participating in the civic arena is in 
any individual’s interest, students 
generally do not come to LRE stud- 
ies with an inherent interest in the 
law. They do, however, have a deep 
interest in their own rights and the 
concept of justice. They often have 
a deeper interest in making a posi- 
tive difference in their community. 
Students are easily influenced by 
outstanding LRE teachers because 
the subject matter, when it is devel- 
opmentally appropriate, is naturally 
interesting. 

The important factor here is for 
all teaching professionals to remem- 
ber that students are citizens now. 
Our communities are improved 
daily by the thoughtful actions of 
our youth. Formal coursework in 
LRE can strengthen those who al- 
ready display civic virtue, and en- 
courage those who have not yet con- 
tributed. Knowledge about the law 
will be enhanced and behavior that 
results in positive civic engagement 
will be more likely, if students are 
provided the opportunity to actively 
engage in LRE curriculum and in- 
struction as early as possible. Op- 
portunities for higher-order think- 
ing are natural outcomes when 
students must research aspects of 
the law and explain their thought 
processes. 


Administrator Support 
Law-related instruction has a 
greater chance of success in an envi- 
ronment that is supported by admin- 
istrators at the building and district 
levels. Teachers whose supervisors 


| Student Cognition 


Positive Civic Engagement 


Elements that Impact on Positive Civic Engagement by Students 


value LRE should have professional 
development opportunities provided, 
greater flexibility in scheduling 
courses and programs, quick acqui- 
sition to quality materials, ready use 
of technology, ongoing access to com- 
munity speakers and field trips, and 
overall professional encouragement 
in the achievement of LRE goals. 
Florida has developed a number of 
law magnet schools that provide 
dramatic evidence of such support. 
In nonmagnet schools, administra- 
tors who understand and appreciate 
the significance of LRE curriculum 
and instruction are invaluable and 
the field of LRE should be encour- 
aged to cultivate such administra- 
tive allies.* 


Network of 
Professional Support 

The network of professional sup- 
port which characterizes effective 
LRE instruction may be thought of 
as a team dedicated to improving 
the LRE education of youth. The pro- 
fessionals are vital in the provision 
of quality materials and training for 
teachers and students in LRE. It 
should be remembered that both the 
content and processes of American 


law are challenging even for profes- 
sionals in the field. Florida Lawyers 
As Partners, the Justice Teach-In 
Program, materials developed by 
other teacher education entities in- 
cluding universities,° and the var- 
ied web-based sites developed by the 
bar associations and educational in- 
stitutions provide invaluable assis- 
tance for teachers and students. 

Legal professionals must remem- 
ber that they have a specialized 
knowledge as a result of their edu- 
cation and practical experience. 
This knowledge is essential to the 
success of the teacher as the media- 
tor of the curriculum. The legal pro- 
fession must remember that the 
teacher is typically more of an ex- 
pert in pedagogy, the art and science 
of teaching youth. Legal profession- 
als and teachers should work to- 
gether to increase the effectiveness 
of the LRE team. 

The support of national, state, and 
local bar associations has been es- 
sential in the development of qual- 
ity LRE materials and assistance in 
the delivery of various LRE projects 
including Law Day and mock trial 
competitions.* Commitment by the 
ABA has been evident since 1971, 
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needs not only quality administra- 
tor support but also a network of 
professional support in order to de- 
velop the best LRE curriculum and 
deliver it in the most appropriate 
manner. The teacher’s belief system 
about teaching and learning and re- 
sultant curricular and instructional 
decisions may be positively influ- 
enced by exposure to high quality 
LRE materials and training. 


Student Cognition 

Students will engage in learning 
experiences that they view to be in 
their interests. While it would seem 
apparent that understanding and 
participating in the civic arena is in 
any individual’s interest, students 
generally do not come to LRE stud- 
ies with an inherent interest in the 
law. They do, however, have a deep 
interest in their own rights and the 
concept of justice. They often have 
a deeper interest in making a posi- 
tive difference in their community. 
Students are easily influenced by 
outstanding LRE teachers because 
the subject matter, when it is devel- 
opmentally appropriate, is naturally 
interesting. 

The important factor here is for 
all teaching professionals to remem- 
ber that students are citizens now. 
Our communities are improved 
daily by the thoughtful actions of 
our youth. Formal coursework in 
LRE can strengthen those who al- 
ready display civic virtue, and en- 
courage those who have not yet con- 
tributed. Knowledge about the law 
will be enhanced and behavior that 
results in positive civic engagement 
will be more likely, if students are 
provided the opportunity to actively 
engage in LRE curriculum and in- 
struction as early as possible. Op- 
portunities for higher-order think- 
ing are natural outcomes when 
students must research aspects of 
the law and explain their thought 
processes. 


Administrator Support 
Law-related instruction has a 
greater chance of success in an envi- 
ronment that is supported by admin- 
istrators at the building and district 
levels. Teachers whose supervisors 
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Elements that Impact on Positive Civic Engagement by Students 


value LRE should have professional 
development opportunities provided, 
greater flexibility in scheduling 
courses and programs, quick acqui- 
sition to quality materials, ready use 
of technology, ongoing access to com- 
munity speakers and field trips, and 
overall professional encouragement 
in the achievement of LRE goals. 
Florida has developed a number of 
law magnet schools that provide 
dramatic evidence of such support. 
In nonmagnet schools, administra- 
tors who understand and appreciate 
the significance of LRE curriculum 
and instruction are invaluable and 
the field of LRE should be encour- 
aged to cultivate such administra- 
tive allies.* 


Network of 
Professional Support 

The network of professional sup- 
port which characterizes effective 
LRE instruction may be thought of 
as a team dedicated to improving 
the LRE education of youth. The pro- 
fessionals are vital in the provision 
of quality materials and training for 
teachers and students in LRE. It 
should be remembered that both the 
content and processes of American 


law are challenging even for profes- 
sionals in the field. Florida Lawyers 
As Partners, the Justice Teach-In 
Program, materials developed by 
other teacher education entities in- 
cluding universities,’ and the var- 
ied web-based sites developed by the 
bar associations and educational in- 
stitutions provide invaluable assis- 
tance for teachers and students. 

Legal professionals must remem- 
ber that they have a specialized 
knowledge as a result of their edu- 
cation and practical experience. 
This knowledge is essential to the 
success of the teacher as the media- 
tor of the curriculum. The legal pro- 
fession must remember that the 
teacher is typically more of an ex- 
pert in pedagogy, the art and science 
of teaching youth. Legal profession- 
als and teachers should work to- 
gether to increase the effectiveness 
of the LRE team. 

The support of national, state, and 
local bar associations has been es- 
sential in the development of qual- 
ity LRE materials and assistance in 
the delivery of various LRE projects 
including Law Day and mock trial 
competitions.® Commitment by the 
ABA has been evident since 1971, 
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when President Leon Jaworski es- 
tablished the Special Committee on 
Youth Education for Citizenship 
(YEFC). He promoted LRE as a na- 
tionwide effort and marshaled the 
ABA’s resources to address the chal- 
lenge of developing thoughtful, re- 
sponsible, and active citizens. 
Jaworski set the challenge for the 
profession’s support of this effort, 
with the emphasis on the role of 
state and local bar associations hav- 
ing the greatest responsibility for 
LRE’s success.” 

Continuing evidence of the legal 
profession’s commitment to LRE is 
readily discernible by visiting the 
ABA Division For Public 
Education’s web site at http:// 
www.abanet.org/publiced/youth/ 
home.html. The site states, “The 
American Bar Association develops, 
promotes, and supports law-related 
education (LRE) programs that pre- 
pare elementary, middle, and sec- 
ondary students for effective and 
responsible citizenship, committed 
to liberty, justice, equal protection, 
and the rule of law.” 

The national commitment to LRE 
is also supported by a network of 
organizations that assist in the de- 
velopment of quality materials for 
classroom use and in teacher edu- 
cation efforts through workshops 
and seminars. In addition to the 
ABA, other organizations which 
support this effort include Center for 
Civic Education, Constitutional 
Rights Foundation, and Street Law. 

While national advocacy is cer- 
tainly important, it is at the state 
level that many teachers first learn 
about the importance of LRE in the 
school curriculum. While many 
states have vital LRE training or- 
ganizations, perhaps none is more 
effective than that provided by The 
Florida Law Related Education As- 
sociation, Inc. A brief scan of its web 
site http://www.flrea.org indicates 
the quality and variety of support, 
from the “We the People” constitu- 
tional education program to the 
state mock trial competition offered 
by FLREA. Testimony from teach- 
ers who have participated in FLREA 
programs attests to the effectiveness 
of the professional development op- 


portunities provided by these edu- 
cators.® 

Of course, The Florida Bar’s sup- 
port for education of citizens 
through the work of FLREA is vi- 
tal. Florida Bar President Edith 
Osman’s pledge to work toward re- 
storing public trust and confidence 
in the judicial system is encourag- 
ing. Her promise to work with The 
Florida Law Related Education As- 
sociation, Inc., bodes well for the 
future impact of FLREA and LRE 
educators in the State of Florida.® 

Through the efforts of thoughtful 
teachers and administrators, and 
the ongoing and enhanced support 
of the professional LRE network, the 
prospects are encouraging for posi- 
tive civic engagement by Florida’s 
youth. 
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Mediation: Fulfilling 


the Promise of Democracy 


by Martha Weinstein 


“When the architects of our great republic wrote the magnificent words of the Constitution and 
the Declaration of Independence, they were signing a promissory note to which every American was 
to fall heir. This note was a promise that all men, yes, black men as well as white men, 
would be guaranteed to the inalienable rights of life, liberty and the pursuit of happiness. . . . 
Now is the time to make real the promise of democracy.” 


the world. The emergence of Gorbachev’s new poli- 

cies, the tearing down of the Berlin Wall, and the 
changing of many institutions indicated the ending of 
communism. People were concerned with how they would 
ever learn to make their own decisions, solve problems, 
and participate in government. So many people around 
the world yearn for the freedoms and liberties we have 
in the United States. Yet, the task of nurturing a demo- 
cratic society is not often given adequate attention even 
in our own country. What is needed, according to Frances 
Moore Lappé and Paul Martin De Bois, is “a culture of 
democracy, ‘the spirit of a truly free people.” 


| n 1989, it felt as if democracy was surging around 


A Living Democracy 

Volumes have been written about American democracy 
and its promise. While there are many views of democ- 
racy, a unique concept of a living democracy is provided 
in The Quickening of America, which describes how de- 
mocracy is crafted in a variety of ways based upon vital 
interests of different groups. The authors describe that 
democracy as “more than institutions. It must be a way 
of life that involves the values and practices people en- 
gage in daily in all aspects of life. What does democracy 
require of its citizens? A lot more than voting—we have 
a voice in work, school, community, media, human ser- 
vices, and government.”! 

The authors pose two key questions about the “heart 
and soul of democracy”: What are the skills we need in 
order to interact with each other (becoming effective prob- 
lem solvers), and how can we build the qualities of char- 
acter that will create the kind of public culture America 
desperately needs (the culture of people who are prepared 
to work together and with their officials to become part- 
ners in problemsolving)?? They conclude that democracy 
isn’t “simply about running our government; it’s about 
running our lives . . . it evolves in response to the cre- 
ative actions of citizens.” 


—Martin Luther King, Jr., August 28, 1963 


Freedom is never free. Costs or burdens must be borne 
in order to preserve the values on which our nation was 
founded. There are many situations in which hard deci- 
sions affecting all must be made, and the ultimate deci- 
sion is made between competing values and interests.* 
These hard choices create conflict. In addition, our right 
to living our life based upon personal choice can also cause 
conflict when the result impacts another person. A fun- 
damental need within a free society is to be able to re- 
solve conflicts in a respectful, nonviolent manner. One 
of the skills needed to interact in a democracy is media- 
tion that assists parties in resolving conflict while being 
respectful of each person’s interests and ultimately main- 
taining and strengthening relationships. 

One definition of mediation is provided by Kenneth 
Cloke, who says that “Mediation is a voluntary and demo- 
cratic method for resolving interpersonal and organiza- 
tional conflicts through consensus allowing a maximum 
of unity and a minimum loss in energy, time, and money. 
Mediation works both as a model for social interaction 
and as a goal for future societies. 

“In mediation, there is no elite dictating a result. Power 
and results are controlled democratically by agreements 
arrived at through a neutral 3rd party skilled at facili- 
tating communication and encouraging nonadversarial 
negotiation and problem solving. It is justice without the 
state and structure without bureaucracy.” 

According to Lappé and DuBois,’ “part of a living de- 
mocracy includes the concept of creative conflict that 
values conflict as an important and necessary tool for 
bringing people together, valuing diversity, and giving 
people confidence in their problem solving capabilities.” 
While most people find conflict distasteful, some people 
believe conflict is an opportunity for growth, while Jo- 
seph Folger and Baruch Bush see it as an opportunity 
for moral growth and personal transformation. They state 
that “full moral development involves an integration of 
individual autonomy and concern for others, of strength 
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and compassion. Therefore, bringing 
out both of these inherent capacities 
together is the essence of human 
moral maturity.” They conclude that 
the response to conflict can help 
“transform individuals from fearful, 
defensive, or self-centered beings 
into confident, responsive, and car- 
ing ones, ultimately transforming 
society as well.”6 


Public Trust and Confidence 

The principles of democracy are 
core to mediation, and mediation is 
key to democracy. The result of this 
combination (principle and process) 
can lead to enhanced public trust 
and confidence in our courts as each 
person participates in the creation 
of justice and also to a stronger 
democratic society by use of a more 
inclusive, egalitarian problem solv- 
ing process. Mediation is based upon 
the premise that all parties at the 
mediation table are equal. It values 
the diversity of each party and en- 
courages parties to understand the 
underlying nature of the problem 
without being judgmental. It also 
permits the opportunity for people 
to vent without hostility. People are 
asked to put themselves into the 
other party’s position to begin to 
know who the other person is and 
why he or she feels a certain way. 
With the mediator’s skilled applica- 
tion of specific techniques, the par- 
ties can begin to see one another as 
human, and they feel heard and 
validated. 

A mediator helps the parties ex- 
plore their deeper interests while 
concomitantly helping them hear 
the other person’s interests, which 
ultimately results in finding mutual 
interests and common ground. 
Bringing people together in this 
manner and encouraging an explo- 
ration of creative solutions in a safe 
and confidential setting allows 
people to generate meaningful solu- 
tions and develop a necessary bond 
to carry out the agreed-to tasks. Jus- 
tice is created rather than dictated 
and the mediator is viewed with 
trust and respect. 

According to Cloke, “The unstated 
assumption of democracy and of 
mediation is that with a sharing of 


power and responsibility comes in- 
creased competency, teamwork and 
effectiveness.”’ Lappé and DuBois 
believe that in a living democracy, 
humans grow, find ourselves, and 
find meaning as we act with others 
on concerns beyond ourselves which 
is the same message found in Folger 
and Bush’s belief about moral 
growth and transformation. 


Inculcating Democratic 
Communication Skills 

Mediation is a means of restoring 
public trust and confidence in our 
legal system. When citizens feel 
empowered to resolve their own dis- 
putes or work together in the pur- 
suit of justice, they feel more con- 
nected to the process and the 
system. Providing students with the 
skills to handle their own school- 
based conflicts is an excellent means 
of inculcating democratic communi- 
cation skills into the lives of our 
youngest citizens. Mediation be- 
comes a life skill with application 
to home, community, school, and 
every aspect of our private lives. 

Mediation as a democratic com- 
munication skill is not yet fully rec- 
ognized as an integral component of 
public instruction. Some schools, 
however, such as King High School 
in Tampa, have recognized the value 
of such instruction. Utilizing peer 
mediation programs to resolve dis- 
putes before administrative inter- 
vention has contributed to an 80 
percent decrease in the number of 
suspensions. Over 700 conflicts have 
been resolved. King also requires all 
students to complete a nine-week 
conflict resolution course prior to 
graduation. Robin Jackson, coordi- 
nator for the initiative, is a firm be- 
liever in the process and has the 
outcomes to prove her position. Stu- 
dents are empowered with skills to 
solve their own problems. If inter- 
vention is needed, mediators provide 
a setting for the students to craft 
their own justice together. 

Some schools integrate conflict 
resolution strategies into their 
physical education programs. Other 
schools infuse mediation, negotia- 
tion, and compromise into social 
studies education classes. A more 
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integrated, interdisciplinary ap- 
proach would be useful to allow in- 
struction and application as a demo- 
cratic life skill. 


A Community Case Study 

Mediation can be successful in 
transforming our communities as 
well. Let me share with you an ex- 
ample of a long-term large group 
mediation concerning racism. The 
Neighborhood Justice Center was 
approached by the director of a small 
social services agency to assist a 
situation between an African- 
American employee and a Cauca- 
sian supervisor. The basic problem 
was that the supervisor removed 
some pictures from the employee’s 
wall. The pictures were of a small 
African-American child. The super- 
visor removed the pictures without 
any conversation with the employee 
but later stated she had specific rea- 
sons for doing so. These two indi- 
viduals agreed to come for media- 
tion. During the mediated sessions 
they began coming to terms with the 
reality that their problems were 
endemic to systemic problems at the 
agency. Their agreement was that 
they would talk with the director 
together and find out what the 
agency would do to make the needed 
changes. 

It was at this point that a series 
of mediated dialogues among all 
employees ensued. The process 
spanned the better portion of nine 
months with stunning resolution. 
From the outset, it was a democratic 
process so that all involved were 
decisionmakers in every aspect of 
the mediation, from procedural 
agreements to setup of the room to 
the agenda. The level of hurt and 
anger, frustration, and betrayal 
were evident from the beginning. 

The process for establishing pro- 
cedural agreements governing the 
structure of mediation can generally 
be accomplished in minutes. Those 
agreements were not easily attain- 
able. A main issue was trust with 
many facets related to high vulner- 
ability and extremely low trust. 
Could people speak freely in front 
of the director? Could people speak 
in front of everyone without feeling 
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vulnerable? Would people, then, feel 
more comfortable in a small group 
without the lack of trust in what 
others were saying in their groups? 

The dialogues were from the 
depths of their hearts and souls. The 
hurt was so deep and bitter that no 
one could initially talk about the 
racism. Instead, they talked about 
“it”; what “it” looked like; how “it” 
felt; where “it” existed; and how if 
one didn’t know “it,” one was obvi- 
ously a racist. The stories of “it” were 
extensive, including one poignant 
example of someone answering the 
door to the agency in the evening 
and saying (with what was de- 
scribed as fear in their voice) 
“There’s a large black man at the 
door.” It was noted that no one 
would ever say the same of a white 
man at the door. It was also stated 
that this man was the husband of 
one of the employees. 

At this point, people finally began 
to name “it” as racism. Through 
those conversations, as excruciating 
as they were, a new understanding 
surfaced and people began to ask 
questions about their behavior, 
knowing they would be given hon- 
est answers. 

The dialogue moved into issues of 
white privilege and oppression. The 
change among the participants was 
palpable. They had heard one an- 
other and felt validated, and the new 
awareness blossomed into bonding 
among many. The most important 
resolution was that the group deter- 
mined there must be change in the 
agency’s policies. As the director 
began changing personnel policies, 
some staff members left and others 
attempted to have the director fired 
(which did not occur). The agency 
now takes pride in its work and feels 
the sense of accomplishment and 
enormous gratification in the result. 
The agency also has the aware- 


Martha Weinstein is the founding 
executive director of the Neighborhood 
Justice Center. With a social work back- 
ground, she has been a social change 
agent and community activist for the past 
25 years. She can be reached at 
mwnjc@juno.com or 850/921-6980. 


ness that the result is not always 
this awesome. In a follow-up conver- 
sation months later, many of the 
African-Americans stated they 
never imagined they would be sup- 
ported by Caucasians. Many Cauca- 
sians stated they never imagined 
they could be the oppressor because 
they were all doing such good work 
in the community. They now all un- 
derstand something about the na- 
ture of racism and healing and are 
committed to working together to 
make changes in themselves, in 
their agency, and in their community. 


Conclusion 

As a free society, we must be able 
to value our diversity and work to- 
ward a common understanding 
about our humanity. Our judicial 
system is charged with interpreting 
laws and making decisions for soci- 
ety when those laws are violated or 
in question. Yet mediation affords 
us the opportunity to acknowledge 
that our behavior is a barrier to the 


full application and intent of the 
law. Without having to sit before a 
judge or jury, without excessive ex- 
pense, without undue delay in time, 
justice is accessible to everyone and 
allows each person to reach agree- 
ments and make commitments 
which inculcate the laws in every- 
day life. We have the freedom to 
craft democracy and create a mean- 
ingful justice using mediation. 0 
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Law Magnets: Attracting Students 
to Law-Related Education 


by Connie Higgins, Alexis M. Bethel, and Sharon Bleier Glickman 


Court justices make decisions—by participating in 

a simulated oral argument. In Pinellas Park, stu- 
dents are investigating crime scenes and analyzing evi- 
dence. In Jacksonville, high school law magnet students 
are using case studies to apply the law to their everyday 
lives. In Tampa, students are resolving school-based dis- 
putes through peer mediation programs. These scenarios 
exemplify the broad range of law-related education ex- 
periences offered in Florida high school classrooms. 

Schools have multiple options for implementing law- 
related education into their curriculum. However, sev- 
eral common features distinguish law-related education 
programs. These include: 1) a focus on law, the legal sys- 
tem, and the fundamental values on which this system 
is based; 2) use of interactive strategies to engage stu- 
dents in the learning process and develop the skills nec- 
essary to utilize and apply their knowledge; and 3) use 
of attorneys and judges extensively in the classroom and 
field trips to supplement the curriculum with real world 
experiences. 

Law-related education combines substance with inter- 
active, proven strategies to teach children the knowledge, 
skills, and dispositions needed to be active, productive 
citizens knowledgeable about our law and legal process 
and dedicated to preserving democracy and improving 
the administration of justice. While teaching children 
about the rule of law and the institutions and processes 
central to a democratic society seem fundamental, the 
teaching of law-related education is a relatively new phe- 
nomenon.! 


| n Sarasota, students are examining how Supreme 


The Law Magnet Movement 

The evolution of Florida’s law-related education move- 
ment has seen unprecedented developments. In 1994, The 
Florida Law Related Education Association, Inc., received 
a grant from the U.S. Department of Education to iden- 
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tify and provide services to schools with a special cur- 
riculum focus in law.’ A network of law magnet schools 
and academies has developed throughout the state. These 
schools offer a wide range of programs for students with 
law-related interests. Courses such as law studies, com- 
prehensive law studies, legal systems and concepts, crimi- 
nal justice assisting, court procedures, court internships, 
public affairs, and numerous other courses are offered. 

Many of these schools infuse law into other traditional 
subject areas as well, such as math, language arts, and 
science. Additionally, beautiful courtrooms or even fo- 
rensic labs may be found on these campuses. 

The term “magnet” grew out of the desegregation move- 
ment. * These programs were designed to “attract” stu- 
dents to specific schools. A wide range of law-related acad- 
emies also exist, such as criminal justice, public service, 
or law and order. Students interested in a wide range of 
law-related careers such as paralegals, lawyers, law en- 
forcement officers, and court reporters will be exposed to 
innovative law-related experiences. However, even stu- 
dents with no interest in law-related careers are attracted 
to these schools because of the innovative curriculum and 
practical life skills application. 

These special law-related home-based schools require 
the active involvement of Florida’s legal and judicial com- 
munities. Teachers may not have adequate content 
knowledge for these law-related courses. Lawyers and 
judges can serve as resource persons in and out of the 
classroom. 


Profiles 

Law-related theme-based schools generally provide a 
multifaceted approach to attract a wide range of students. 
Tracks may include law studies, criminal justice assist- 
ing, and legal assisting classes. Profiles of several schools 
follow to demonstrate the variety of programs offered 
throughout Florida. 


| 
| 
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¢ Palm Beach Lakes Community 
High School 

The Center for Pre-Law and Law 
Related Careers at Palm Beach 
Lakes Community High School of- 
fers a unique law magnet program 
in Palm Beach County. Students are 
recruited from public and private 
middle schools throughout the 
county. Selection is based on an ad- 
missions process that includes a 2.5 
cumulative grade point average, 
scores in quartiles 3 or 4 on the Com- 
prehensive Test of Basic Skills, an 
essay expressing a desire and/or 
motivation to enter the law field, 
and teacher recommendations. 

The law magnet curriculum in- 
cludes civic education and business 
systems and technology in the ninth 
grade, with comprehensive law, de- 
bate, and leadership skills offered 
in the 10th grade. Upperclassmen 
have access to Business Law I and 
II, logic and ethics, and a co-op le- 
gal internship, all dual enrollment 
courses held on the high school cam- 
pus. Students participate in mock 


trial activities, civics and debate 
competitions, and county council 
activities. Actual court trials are 
held in the campus courtroom, a true 
Palm Beach County Courthouse 
annex, and students take field trips 
to the county courthouse, the county 
jail, and to other law magnet pro- 
grams in south Florida. 

Law-related education makes 
learning exciting and relevant 
through interactive and innovative 
methods of instruction. Students 
show greater interest in their 
classes, resulting in improved atten- 
dance, increased graduation rates, 
and increased college enrollment. 
Students receive an understanding 
of the Constitution and gain a re- 
spect and appreciation for the judi- 
cial system. Ultimately, students 
comprehend how laws influence ev- 
ery aspect of society. 

An advisory council assists with 
program implementation. Local at- 
torneys and judges are actively in- 
volved. For additional information, 
contact Mary Wilkeson at Palm 


This Wolfson High student serves 
as judge in a classroom mock trial. 


Beach Lakes Community High 
School, 3505 Shiloh Dr., West Palm 
Beach 561/640-5000. 

© Wolfson High School, Jackson- 
ville 

Wolfson High School in Jackson- 
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ville combines a tradition of aca- 
demic excellence with dynamic and 
innovative programs in its Business, 
Finance and Law Magnet. Practical 
experiences, specialized courses, 
mentorships, guest speakers, and 
business partnerships offer a pre- 
view of the day-to-day worlds of the 
office and courtroom. Students en- 
joy the best opportunities for college 
and workplace preparation, scholar- 
ships, job placement, extracurricu- 
lar and athletic involvement. And it 
all takes place in a safe and friendly 
environment. Physical facilities of- 
fering the newest technology, in- 
cluding a courtroom, and experi- 
enced, dedicated faculty give 
students a competitive edge in the 
workplace or college classroom. The 
success of the Wolfson magnet pro- 
gram can be attributed to its excel- 
lent staff and community resources. 

In the ninth grade students take 
a magnet American government 
(one-half credit) course with an em- 
phasis on the role of law in our po- 
litical system. Instruction takes 
place in a simulated courtroom en- 
vironment. Students may also par- 
ticipate in mock legislatures, city 
government programs, and Florida 
Close-Up. 

Ninth grade students also are re- 
quired to take an introduction to law 
studies (one-half credit) course. The 
class introduces students to the dif- 
ferent areas of law and provides 
preparation for the more sophisti- 
cated comprehensive law studies 
course. 

Tenth grade law magnet students 
are required to take magnet world 
history (one credit), which provides 
students with opportunities to in- 
vestigate the history and develop- 
ment of law and legal systems. Em- 
phasis is given to the role and 
development of law in each society 
and at different periods in history. 

Eleventh grade law magnet stu- 
dents take a one credit comprehen- 
sive law studies course which pro- 
vides an in-depth examination of the 
philosophy, structure, and functions 
of our criminal and civil justice sys- 
tems. Information is supplemented 
with frequent seminars from mem- 
bers of the legal community, as well 


as participation in mock trials, field 
trips, and competitions. 

Seniors take three one-half credit 
courses including court procedures, 
court internships, and legal systems 
and concepts. The court procedures 
class provides extensive study of the 
judicial process of the United States 
and Florida. Content includes the 
structure, philosophy, and proce- 
dures of circuit and appellate courts 
for both criminal and civil cases. In 
a joint project with the Jacksonville 
Chapter of the American Board of 
Trial Advocates, students take a civil 
case from complaint to verdict and 
judgment using a school scenario. 

In court internships, students 
spend time on the job with a legal 
mentor and apply class instruction 
to real-life situations. 

For additional information, con- 
tact Pam Basney, Wolfson High 
School, 2630 Castile Rd., Jackson- 
ville 904/733-6719. 

¢ Miami Carol City Senior High 
School 

The magnet program at Miami 
Carol City Senior High School offers 
a comprehensive program to college- 
bound students wishing to pursue 
interests in the law or government. 
Students work in an atmosphere 
that fosters independent learning, 
participating in research, and com- 
munity projects. The program is 
available to students entering ninth 
and 10th grade. 

The mission of the Center for Le- 
gal and Public Affairs is to provide 
instruction according to a specified 
curriculum in the areas of criminal 
justice, law, and public administra- 
tion. The program also provides both 
college and job placement assis- 
tance, and, upon satisfactory 
completion of the magnet program, 
students will be awarded up to 24 
college credits. 

The highlights of the program are: 

¢ Unique course offerings cover- 
ing issues in law, public administra- 
tion, politics, and government; 

¢ Involvement by local profession- 
als and public officials; 

¢ Field trips to city and county 
government offices, local universi- 
ties and colleges, and federal, state, 
and county courts; 


40 THE FLORIDA BAR JOURNAL/JANUARY 2000 


e Public service projects to fulfill 
community service hours; 

¢ Dual enrollment opportunities 
at local universities; and 

e Summer programs on the cam- 
pus of St. Thomas University. 

The center also promotes student 
participation in community affairs. 
In doing so, it teaches an apprecia- 
tion for civic values, fosters the ide- 
als of ethical public service, and en- 
courages students to become 
exemplary community leaders in the 
future. The students become active 
participants working for the better- 
ment of society. 

Students at the center work 
closely with professionals, partici- 
pating in shadowing and mentoring 
programs. Local professionals in- 
cluding distinguished practicing at- 
torneys, judges, and representatives 
from the university community of- 
fer guidance and assistance to the 
program. These professionals pro- 
vide financial leadership, offer sum- 
mer internships to the students, act 
as mentors, and promote the center 
in the community. 

At the Center for Legal and Pub- 
lic Affairs, students learn by work- 
ing in the field. Some of the activi- 
ties that students participate in are: 
spending a day at city hall; meeting 
with elected and nonelected officials; 
simulating a county commission 
meeting and discussing the issues 
surrounding county government ev- 
ery day; visiting and observing tri- 
als in progress to see what judges 
and attorneys do on a daily basis; 
working on political forums and 
public service projects with local and 
state political figures; and visiting 
local correctional and law enforce- 
ment agencies. 

The program offered at the Cen- 
ter for Legal and Public Affairs em- 
phasizes leadership skills training. 
Students in the program develop 
action plans for the betterment of 
the community and formulate posi- 
tive solutions to contemporary prob- 
lems. The program fosters a sense 
of community connectedness, which 
will benefit our society as this gen- 
eration assumes leadership in the 
21st century. For additional infor- 
mation, contact Alexis Bethel at 
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Miami Carol City Senior High 
School, 3422 N.W. 187th Street, 
Miami 33056, 305)/621-5681. 

© Booker High School, Sarasota 

The Booker High School Law/Pub- 
lic Service Academy is a specially 
designed four-year program with an 
emphasis on computer competen- 
cies, communication skills, and un- 
derstanding the legal system. In 
addition to innovative hands-on 
classes, the program incorporates 
field trips, guest speakers, and court 
observations on a regular basis. 

Booker High School is located at 
the north end of Sarasota County 
but students are bused from all 
parts of the district. The school 
meets the needs of a diverse popu- 
lation of 1,475 students from 21 dif- 
ferent countries. The school’s demo- 
graphics include 62 percent 
Caucasian, 25 percent African- 
American, 11 percent Hispanic, and 
2.5 percent Asian. 

The Law/Public Service Academy 
offers a legal assisting, criminal jus- 
tice assisting, and law studies track. 
The law studies track provides an 
intensive four-year course of study 
which focuses on legal issues and 
will qualify students for further 
study at a college or university. 
Court procedures, speech, account- 
ing, issues in public affairs and the 
legal system are investigated within 
this special area. Opportunities to 
observe county and circuit courts are 
incorporated. Seniors may partici- 
pate in an executive internship. 

The Sarasota Bar Association pro- 
vides assistance to the school with 
mock trial and resource speakers. 
Supreme Court Justice Fred Lewis 
recently visited Booker to interact 
with the students and provide an 
introduction to the Constitution, the 
courts, and the appellate process. 

For additional information, con- 


(one way) to attend this unique pro- 
gram, offering stimulating and dy- 
namic law courses. FLHS law mag- 
net offers a fully functional weekly 
student court, which tries FLHS stu- 
dents who have received parking 
violations on the school grounds. 
The student court of juniors and se- 
niors is staffed with students, who 
are “prosecutors,” “public defend- 
ers,” “judges,” “court clerks,” and 
“bailiffs.” The students are trained 
with a third-year law school trial 
advocacy text for 10 weeks. Florida 
Bar member/teacher Sharon Bleier 
Glickman is the coordinator who 
emphasizes professional ethics and 
the proper understanding and usage 
of Florida and federal rules of evi- 
dence. The curriculum is modified 
to meet the needs and understand- 
ing of a third- and fourth-year high 
school student. 

Students learn step-by-step pro- 
cedures for impeachment, jury voir 
dire, witness depositions, opening 
statement, direct and cross exami- 


nation, and closing arguments. Af- 
ter listening to the trial, student 
jurors decide the verdict and deter- 
mine the community service hour 
fine. This court program is now go- 
ing into its fifth year. 

Retired police officer Frank 
DeRusso coordinates the four-year 
criminal justice program. Some of 
the activities include fingerprinting, 
police officer testimony in student 
court, the study of forensic lab evi- 
dence, and student internships with 
the Broward County state attorney 
and public defender offices. 

A public affairs program, coordi- 
nated by teacher John Pellegrino, 
includes community involvement 
and internship opportunities with 
city boards and the county commis- 
sion. 

A full international law course, 
which covers current international 
law cases, is also offered. Interna- 
tional law attorneys frequently 
speak to update students on impor- 
tant issues. 
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tact Amy Petz or Jeremy Lourde at 
Booker High School, 3201 N. Orange 
Ave., Sarasota 34234, 941/355-2967. 

e Ft. Lauderdale High School 

Ft. Lauderdale High School Law 
Magnet Program is one of the pio- 
neers of the magnet movement and 
is presently in its eighth year. Stu- 
dents from all over Broward County 
travel sometimes more than an hour 
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The FLHS debate team consists 
of many law magnet students and 
has won many awards in the county 
as well as the national debate com- 
petitions. Mock trial competitions 
are emphasized in civics and com- 
prehensive and research law 
classes. Students participate in 
Broward County mock trial compe- 
titions sponsored by Nova South- 
eastern University Law School, co- 
ordinated by Judge Robert F. Diaz. 
At the Florida State High School 
Mock Trial Competition in Tallahas- 
see, the FLHS team has represented 


In court internships, students spend 
time on the job with a legal mentor 


and apply class instruction to real-life 


situations. 


Broward County for four years. This 
team has been coached by Glickman 
and last year was joined by Arie 
Porth, a Broward County state pros- 
ecutor. 

Students can apply to page for 
Broward County legislators for a 
week in the spring with the magnet 
program assisting students in secur- 
ing these positions. When a ninth 
grader enters the program, Gloria 
Washington, coordinator, helps each 
student choose from one of the four- 
year tracks, which include law en- 
forcement; paralegal; legal secre- 
tary; court reporter; law and 
attorney studies; and public affairs. 

The program has received im- 
mense support from the legal com- 
munity including Chief Judge Dale 
Ross, a graduate of FLHS, and 
Judge Joel T. Lazarus, who coordi- 
nates a ghost jury program and is 
the law magnet legal advisor. Judge 
Tlona M. Holmes has also been a fre- 
quent guest speaker and mentor. 
The program also enjoys strong ad- 
ministrative and community sup- 
port. For additional information, 
contact Sharon Bleier Glickman or 
Gloria Washington at Ft. Lauder- 
dale High School, 1600 N.E. 4th 
Ave., Ft. Lauderdale 33305, 954/ 
765-6921, ext. 8160. 

¢ Dr. Michael M. Krop Senior 


High School, Miami 

Dr. Michael Krop is a new high 
school in Miami-Dade County, 
which opened its doors for the 1998- 
99 school year with ninth and 10th 
grade students. The current student 
body consists of ninth, 10th, and 
11th grade students. The school has 
four academies, one of which is the 
liberal arts academy with a legal 
studies program and a criminal jus- 
tice program. The courses in these 
programs are designed to allow stu- 
dents to prepare for entrance to a 
four-year college or university or a 
two-year 
vocational 
program. 
Students 
may also 
elect to en- 
ter directly 
into the 
workforce. 

The legal studies program famil- 
iarizes students with professional 
legal careers, such as lawyers, para- 
legals, court reporters, judges, and 
politicians by participating in a va- 
riety of experiences, such as mock 
trials, guest speakers, field trips, 
and internships. In the legal stud- 
ies program, students are encour- 
aged to take law-related courses in 
the ninth grade. The program is set 
up with three years of classroom in- 
struction in areas such as criminal 
law, civil law, court procedures, and 
local, state, and national govern- 
ment. Students who successfully 
complete three years of instruction 
may take dual enrollment courses 
at the local university and be in- 
volved in a law-related internship. 
These activities allow the student to 
pursue a career in law, to under- 
stand the workings of the criminal 
justice system, and to guide a career 
choice. 

During the first year, students 
enroll in two semester courses: law 
studies and legal systems and con- 
cepts. The focus of the law studies 
class is to expose students to local 
level government, and civil and 
criminal law. After this introduc- 
tion, the legal systems and concepts 
course compares local government 
with state and national government. 
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The courses have a wide array of 
guest speakers and field experiences 
to local government and political 
venues. Students are provided op- 
portunities to meet and discuss con- 
troversial issues with influential 
persons in the legal community. 

The second-year course is de- 
signed for students to take consti- 
tutional law and court procedures 
and is available only to students 
who have successfully completed the 
law studies class. Mock appellate 
arguments and the “We the People” 
competition is part of the study as 
well as setting up and running a stu- 
dent court, which adjudicates viola- 
tions of the Code of Student Con- 
duct. Student court provides real 
courtroom experiences and allows 
students to develop critical thinking 
skills. 

All students in law studies 
courses are encouraged to become 
part of the Law Club, which offers 
guest speakers, mentors, and field 
trip opportunities. The club encour- 
ages participation in community 
service activities, such as Miami- 
Dade County Teen Court. Next year 
dual enrollment courses in ethics 
and logic are planned in addition to 
legal internships with local attor- 
neys, politicians, and judges. These 
programs are designed to bridge the 
gap between the school and the le- 
gal community. 

The criminal justice program pre- 
pares students for careers as correc- 
tions officers, police officers, and 
probation and parole officers. The 
courses offered are Criminal Justice 
Assisting I, II, and III. When stu- 
dents complete these courses, they 
will be eligible for a Florida Voca- 
tional Gold Seal Award, a scholar- 
ship to pursue a degree in criminal 
justice at any Florida university. 
Students could also go directly into 
the police academy or other law en- 
forcement program upon graduation 
from this program. 

If our goal as social studies edu- 
cators is to prepare our students to 
become effective, productive, and 
informed citizens, there are no bet- 
ter courses to use. Law-related edu- 
cation instills in all students a feel- 
ing of empowerment. One voice can 
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make a difference. For additional 
information, call Connie Higgins at 
Dr. Michael Krop Senior High 
School, 305/652-6808. 


Conclusion 

These profiles represent a sam- 
pling of the innovative programs 
which span the state to provide stu- 
dents with a realistic and practical 
understanding of our legal system 
and the U.S. Constitution. Although 
law magnet schools and academies 
offer a specialized curriculum focus 
in the law, many nonmagnet, regu- 
lar schools also offer extensive law- 
related elective courses including 
law studies, comprehensive law 
studies, court procedures, legal sys- 
tems and concepts, and public af- 
fairs. In Florida, a half-credit Ameri- 
can Government course is required 
for graduation.* 

The law magnet school movement 
has provided opportunities for a di- 
verse student body to participate in 
our democratic institutions and 
practice the skills of citizenship. 
Students learn to think critically, 
make reasoned decisions, and look at 
issues from multiple perspectives. O 


Connie Higgins is a law teacher 
and coordinator. She currently works at 
Dr. Michael Krop Senior High School 
and was instrumental in developing the 
legal studies program. Ms. Higgins has 
served as lead teacher at Miami Carol 
City and has worked for the Dade County 
Public Schools’ district office. 

Alexis M. Bethel is the lead teacher 
of the Miami Carol City Senior High’s 
Center for Legal and Public Affairs. She 
is a 1990 graduate of Carol City Senior 
High School, a 1993 graduate of Florida 
A&M University, and a 1996 graduate 
of St. Thomas University School of Law. 
She has returned to her alma mater to 
share her knowledge with the Carol City 
High students. 

Sharon Bleier Glickman is vice 
chair of The Florida Bar Law Related 
Education Committee; member of The 
Florida Bar Long Range Planning Com- 
mittee and Bar Grievance Committee 
17B; past president of the Broward 
County Women Lawyers’ Association 
and the Florida Association for Women 
Lawyers. She is a teacher at Ft. Lauder- 
dale High School and a sole practitioner 
in the law firm of Sharon Bleier 
Glickman, P.A., Coral Springs. 


1 Lee Arbetman, Blending Substance 
and Strategy for Citizen Education, 6 
The Challenge, No. 3/4. 

2 The U.S. Department of Education 
funded a proposal to identify and pro- 
mote law magnet programs in Florida. 
The author wrote the grant proposal 
which incorporated a series of law mag- 
net conferences and a resource book for 
new magnet programs. 

3 Magnet programs exist in many dis- 
ciplines. Growing out of court-ordered 


desegregation orders, schools became 
more innovative in developing curricu- 
lum programs to “attract” students of 
various racial and ethnic backgrounds 
to specific schools which might have 
under-represented student populations. 

* The required instruction statute in 
Florida requires the teaching of local, state 
and federal governments. Yet, this trans- 
lates into only a half-credit American Gov- 
ernment course for high school students. 
All other law courses are electives. 
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Law-Related Education: 
A Responsibility of 
the Legal Protession 


by Gerald Kogan, Judge Joseph P. Farina, and Marjorie A. Baron 


“The bar increases public esteem by the precepts it lives by, not by the money it makes. In fact if money making is 
the lawyer’s sole purpose, he worships a god that is too small. If he does not approach the law as an avenue to per- 
form a fine public service, he should turn to some other other business. . . .” 


far beyond adequate representation of one’s cli- 

ents. As officers of the court, closely aligned with 
the judicial branch, lawyers have a significant duty and 
responsibility to the system.' Lawyers are not only advo- 
cates for their clients but also guardians of our constitu- 
tionally protected rights. For full and equal access to jus- 
tice to be achieved, we must begin with access to 
knowledge and information, including law-related edu- 
cation.” 

Through comprehensive law-related education pro- 
grams, the legal profession can help fulfill its obligation 
to the public and rebuild public trust and confidence in 
the legal system. It can start with a single classroom 
visit and extend to circuit-wide judicial partnerships and 
teacher training initiatives. Whatever the plan, law-re- 
lated education offers a wide range of opportunities for 
lawyers to meet their responsibilities. 


N lawyer’s responsibilities have always extended 


Noteworthy Volunteers 

Successful implementation of law-related education 
programs requires the active involvement of attorneys 
and judges from throughout the state. Florida’s most 
noteworthy law-related education volunteers are from the 
Supreme Court of Florida. The courthouse doors have 
literally been opened to encourage student access to the 
courts and judicial outreach to the classroom. 

The widely recognized access initiative ushered in a 
new era of public education, outreach, and accessibility. 
The justices interact with thousands of Florida students 
who visit the court on field trips and participate in mock 
oral arguments relating to school uniforms, locker 
searches, and any number of issues.* The students be- 
come “justices for a day” deciding challenging constitutional 
issues. 

Florida Supreme Court justices also participate in an 
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—Taken from Petition of Florida State Bar Association, et al., 
to Integrate the Bar, Supreme Court of Florida, June 7, 1949 


annual “justice teach-in” which includes visits to class- 
rooms throughout the state during Constitution Week to 
heighten student awareness of the courts and the con- 
stitution. Many of the justices participate in visits and 
events throughout the year as well. The involvement of 
Florida’s Supreme Court justices provides a model for 
judicial outreach statewide. 

The Florida Law Related Education Association, Inc., 
has developed a variety of activities to assist judges and 
attorneys who visit K-12 classrooms. A Justice is Served! 
manual provides hands-on activities to utilize with stu- 
dents of all ages. Beyond these activities, students are 
able to “connect” with judges, learn more about the need 
for an independent judiciary, and recognize that the 
courts can be interesting and engaging. Judges become 
our children’s newest heroes and dispel some of the inac- 
curacies portrayed by the media. Training is provided 
through a variety of avenues including the Appellate 
Judges Conference and The Florida Bar Speakers Bu- 
reau. Chief Justice Major B. Harding has encouraged 
judges to use the activities with adult audiences as well. 
The manual is updated and published annually with new 
activities and methods. Lawyers and judges can down- 
load the manual from The Florida Bar website. 

Supreme Court Justice R. Fred Lewis uses the activi- 
ties when he visits schools with FLREA Executive Di- 
rector Annette Boyd Pitts approximately twice a month. 
One student remarked, “Justice Lewis is cool—I can tell 
he really likes children!” Another fourth grader wrote, “I 
never knew our rights were so ‘connected’—sort of like a 
food chain. I now know I wouldn’t want to lose any of my 
rights.” Finally, an elementary school student wrote af- 
ter a visit: “This is how I think of you—I have a light and 
it won’t turn on and then you come in and it turns on!” 
Now that’s success. 

Hundreds of Florida’s attorneys and judges are in- 
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Former Chief Justice Stephen 
Grimes still enjoys participating 
in Law Week programs 

for young students. 


volved in law-related education in 
their local communities today. Their 
help is essential to portraying an 
accurate and realistic picture of our 
legal system and the constitutional 
requisites which serve as its foun- 
dation. 


11th Circuit: Model Initiative 
If there is a uniqueness about be- 
ing a judge or a lawyer, let it be that 
our position in society gives us the 
credential to teach. There are a 
multitude of law-related program 
styles and formats‘ depending on 
available resources, time, personal 
interest, and community needs. The 
bench and bar are natural partners 
to a receptive education system and, 
together, can and should play a piv- 
otal role in providing children at the 
youngest age with a compass to 
navigate the moral and legal issues 
in a complex and volatile society. 
It was in this spirit that the 11th 
Judicial Circuit began, during the 
past year, a new approach to 
jumpstart a popular and proven con- 
temporary method of teaching law- 
related education in the public school 
system of Miami-Dade County. With 
the participation of numerous com- 
munity partners, our court began a 
first of its kind Justice Teaching In- 
stitute on a local level so that the 
number of teachers prepared to in- 


From _ teacher graduates of the local ITI: 


“As a teacher of alternative education, I feel that support that 
I have so long desired for my students, to understand what the 
judicial system is made up of and how it works.” 


“I am very excited about trying this with my students.” 


“Informative, educational, exciting! Thank you 
for concrete resources to take back to my school.” 


“I am looking forward to working with judges and 
lawyers as well as applying these strategies 

in my classroom. It is great to work together 

as a collaboration with the schools and community.” 


“Thank you for making us feel great about our jobs.” 


“What a unique way to use language arts/reading 


skills in social studies.” 


struct their students in law-related 
education and concomitant disci- 
plines of critical thinking, 
decisionmaking, and dispute resolu- 
tion would grow in pyramid fashion 
and, in so doing, make a statement 
in educating a generation. 

With a focus clearly on children, 
it was understood that we can help 
achieve success for the children in 
our community by empowering 
them with educated access to the 
legal system. The success of this 
goal, one that is shared by many, 
requires that we establish partner- 
ships with the public school system 
to address two pivotal issues. The 
first concerns the ability of an insti- 
tution outside of education to make 
changes in the education system, 
and second, how to reach so many 
students, the majority of whom do 
not have a traditional tie, at least 
in law and government, to Anglo- 
American roots. 

While courts are renowned for 
providing tours, pamphlets, and 
handy guides, all of which are es- 
sential to the visitor and user of 
court services, we sought to estab- 
lish a format through which to en- 
courage young people to develop the 
basic discipline of civic education, 
along with educated access to influ- 
ence their daily lives throughout the 
future. 


Miami-Dade County 
The ethnic composition of the 
more than 300,000 students in our 
public school system underscores 
why the traditional method of teach- 
ing about the legal system, which 
historically contemplated core val- 
ues derived from an ethnocentric 
population, must be transformed 
into a dynamic and organic sus- 
tained method. With 52.8 percent of 
the students in grades pre-kinder- 
garten through 12 identified as His- 
panic, and approximately 70 percent 
of all students registered in bilin- 
gual classes, we sought to develop a 
program that would result in a 
deeper impact than the rote “three 
branches of government” and the 
chart that describes “How a Bill 
Becomes a Law.” It should also be 
noted that the ethnic classification 
of full-time instructional staff for 
these students reveals that approxi- 
mately 33 percent are Hispanic.° 
Our thinking mirrored the concept 
of the statewide Justice Teaching 
Institute begun in 1996 by the 
Florida Supreme Court. Each year, 
25 middle and high school teachers 
from around the state are selected 
to convene in Tallahassee for five 
days to participate in workshops, 
panels, mock trials, appellate argu- 
ments, and computerized research 
and access to the Internet, to help 
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Noel Lawrence, a Jacksonville attorney, with Judge Terry Lewis of the 
Second Judicial Circuit offer instruction in the high school mock trial program. 


formulate curricula that would, in 
turn, shape the way in which to 
teach our future leaders about the 
American legal system. In its first 
two years, a total of 10 teachers from 
Miami-Dade County were selected 
to participate. As a condition of 
completion of the institute, these 
teachers committed to developing 
curricula and/or teaching law-re- 
lated education at their home 
schools or in the community in the 
year following completion. 

These 10 teachers became the en- 
ergy behind a local initiative. How 
to take their experience, duplicate 
it in quality, and expand it to reach 
at least one teacher in every middle 
and high school in Miami-Dade 
County was our challenge. With an 
average teacher/student ratio of 
1:19.6,° it became a numbers game. 
Only later did we learn that a Jus- 
tice Teaching Institute had never 
been presented on a local level in 
Florida or the nation. 


Programming 

Utilizing resources of the Florida 
Law Related Education Association, 
Inc., we created an agenda for the 
first local institute that included a 
full day of programming for which 
each teacher received certification 
credit upon completion. 

The first local JTI was held on 
November 6, 1998, for 40 middle and 
high school teachers. The event was 


held in two of the main courthouses 
in downtown Miami. The grandeur 
and history of the Dade County 
courthouse was, for many, a movie 
setting for trial practice and guest 
lecturers. The modern setting for 
computer workshops and interactive 
sessions was Courthouse Center. 
The public school system distributed 
applications, along with letters from 
the superintendent of public schools 
and the chief judge, to all principals 
and chairs of social studies depart- 
ments of every middle and high 
school. Applications were reviewed 
by school administration and those 
accepted for the program received a 
congratulatory letter and study 
materials in preparation for the day. 
Specifically, teachers received the 
“case of the month” from the Florida 
Supreme Court with a homework as- 
signment to review the facts and is- 
sues of the case prior to attending 
the JTI. Because the date for this 
first JTI was a teacher planning day 
during which the teachers were re- 
quired to submit students’ grades, 
we were concerned that they would 
not wish to give up this day to at- 
tend. There was no problem filling 
the 40 positions with 40 qualified 
and motivated teachers. 

These teachers represented seven 
of the 51 middle schools and 15 of 
the 32 high schools in Miami-Dade 
County. While there was a deliber- 
ate focus on achieving county-wide 
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representation, we also concen- 
trated on selecting teachers from 
law magnets and schools with high- 
risk students. There were, for ex- 
ample, four applicants selected from 
one high-risk middle school. 

The morning consisted of three 
concurrent workshops of 45 minutes 
each. Teachers rotated through 1) a 
technology workshop for which 15 
computers were set up in a computer 
lab so that all 40 teachers were on 
line learning to surf the Net for les- 
son plans, civic education, and the 
Supreme Court’s “case of the 
month”; and 2) “Using the Court as 
a Community Resource” in which 
teachers provided fact patterns to 
court administrators to understand 
where and how an individual enters 
the system, and what path each case 
can take as it progresses. An impor- 
tant area of discussion was motor- 
voter and jury education. Teachers 
were also encouraged to sign up for 
a class field trip to a court-related 
facility or program. The third work- 
shop was juvenile mediation in 
which teachers learned by present- 
ing real life scenarios and then ob- 
serving and participating in a mock 
mediation session. 

Following lunch in a historic 
courtroom, a panel of judges pro- 
vided an interactive, fast-paced 
walkthrough of the case of the 
month in a one-hour “trial proce- 
dure” session. Teams of teachers 
then presented their version of the 
case before the judges serving as a 
mock appellate panel. The case con- 
tinued to generate interest with the 
distribution of the actual Supreme 
Court written opinion to the teach- 
ers three months later. 

Evaluations from the teachers 
suggest that the 30-minute panel 
discussion by lawyers from the Dade 
County Bar Association and The 
Florida Bar was among the most 
relevant sessions of the institute. 
Six lawyers discussed and distrib- 
uted resource materials, legal rights 
for new adults, the street law 
project, and a list of liaisons from 
the Bars who had volunteered for 
their schools. The final session was 
a teacher “peer” panel discussing 
how those teachers had used infor- 
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mation learned at the statewide in- 
stitute in their classrooms for cre- 
ative lesson planning. An exemplary 
lesson plan by a JTI graduate was 
distributed. 


Partners 

The agenda was a tribute to the 
partnerships we had formed in the 
community. First, to offer a valuable 
peer lesson and to fulfill their com- 
mitment to teach law-related edu- 
cation, graduates of the statewide 
institute, our teacher partners, fa- 
cilitated sessions wherever possible. 
Second, attorney partners offered 
resource materials, legal informa- 
tion and a lawyer liaison who had 
previously volunteered to partner 
with a specific school. Third, the in- 
stitute offered judge partners. Fol- 
lowing the judges’ session in the af- 
ternoon, teachers and judges 
discussed the need to have judges 
assigned to schools on a year-round, 
ongoing basis to expand the mean- 
ing of the 3 Rs—as a resource, role 
model, and real party in interest. To 
date, 27 of the 111 judges in the 11th 
Judicial Circuit have volunteered to 
partner with middle or high schools. 

The JTI was also an opportunity 
for court administrators to collabo- 
rate from within. Juvenile media- 
tion, social services, domestic vio- 
lence intake, and community 
education linked their administra- 
tive and creative arms to present the 
court as a community resource. 


The Next Step 
Going from educating 10 teachers 
in two years to 40 teachers in one 
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Supreme Court Justice Fred Lewis participated in “The Invaders,” 

a popular activity designed to introduce students to guaranteed rights 
under the U.S. Constitution—‘It is the year 2030. You have turned on the 
television to hear a news report that our country is being invaded by those 
who feel U.S. citizens have too many rights. Which five of the amendments 
contained in the Bills of Rights would you keep?” 


day, we quickly built on our success. 
Along with our partners, we sched- 
uled a second JTI in April 1999 for 
elementary schoo! teachers. The 
number of applicants outnumbered 
those teachers selected by three to 
one. The second institute hosted 45 
teachers, representing 36 out of 201 
elementary schools in the county. 
Many of the teachers selected were 
in the gifted or academic excellence 
programs. Others were from schools 
with potentially high-risk students. 
Geographically, schools from through- 
out the county were represented. 
The agenda for this second JTI ex- 
panded upon the initial institute in 


several areas. This time our facili- 
tators included Supreme Court Jus- 
tice R. Fred Lewis, an enthusiastic 
educator who was comfortable in 
front of a class. In addition, both ob- 
serving and participating were Dr. 
Robert Ingram and Betsy Kaplan, 
members of the Miami-Dade County 
School Board. School Superinten- 
dent Roger Cuevas was also in at- 
tendance. It was clear that to insti- 
tutionalize our local efforts, the 
public school partnership needed to 
expand to include systematic and 
sustained recognition and approval 
from the highest administrative and 
political levels. To make it possible 
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for teachers to attend, the school 
system agreed to subsidize the pay- 
ment of substitute teachers in the 
amount of $4,000. 

An additional partnership was 
formed to complete the elementary 
school agenda. The technology work- 
shop in the morning featured “Jus- 
tice by the People,” donated by The 
American Board of Trial Advocates 
for each participant. This interac- 
tive CD-ROM and video work 
through various lessons including 
the value of group decisionmaking, 
the trial of Gold E. Locks, and jury 
selection and deliberation. The other 
concurrent workshops were “ELF,” 
or Elementary Legal Frameworks, 
a program created by Florida teach- 
ers to explore the need for rules and 
authority, rights and responsibili- 


“Now I know how 
difficult it is to be a 
have to 


page. Th ey 


ea lot o 


decisions everyday.” 


— Student Comments 


ties, law-related career awareness 
and conflict resolution, and “Invad- 

rs,” a workshop in which Justice 
Lewis, Steve Shenkman, president, 
and Annette Boyd Pitts, executive 
director of The Florida Law Related 
Education Association, Inc., in- 
structed the teachers in how to teach 
decisionmaking through an interac- 
tive exercise while students are 
learning about their constitutional 
rights. 

The second institute also explored 
an ethical component by offering a 
thoughtful discussion on “Ethics 
and Education” by Professor An- 
thony Alfieri, director of the Center 
for Ethics and Public Service at the 
University of Miami School of Law. 

An expanded emphasis on media- 
tion reflected the courts’ reaction 
and concern over school violence and 
our perceived role in forging a solu- 
tion. In the afternoon, teachers par- 
ticipated in the “Courts and Con- 
flict” session which involved eight 
judges, the director of mediation for 


the courts, teachers, and JTI gradu- 
ates. The group used a fact pattern 
to role-play first as a judge, and then 
as a mediator, to settle the dispute 
through the contrasting strategies 
of courtroom advocacy or mediation, 
the former having a judge-driven 
process, the latter a party-driven 
process. Teachers were encouraged 
to sign up for mediation training by 
court staff in their schools. 

The afternoon sessions continued 
with “Using the Courts and Local 
Bar as a Community Resource,” a 
discussion with Mark S. Shapiro, 
president of the Young Lawyers Sec- 
tion of the Dade County Bar, court 
administrators, and JTI graduates. 

The costs for both institutes were 
only in court staff time and mate- 
rial duplication. There was no bud- 
get item for these programs and 
no direct costs incurred by the 
court. 

The benefit of localizing the 
Justice Teaching Institute model 
is to work with teachers to build 
a foundation of understanding 
that addresses the immensity of 
needs unique to the locality. The 
outcome is to empower our youth 
with the values of responsibility, 
civility, communication, and respect 
as members of this community. The 
underpinning of such a foundation 
is educated access to 
decisionmaking, dispute resolution, 
and, ultimately, the legal system. 
One would hope that the commit- 
ment to such programs would not ebb 
and flow as our attention focuses on 
high profile trials and a particular 
tragedy relating to teens in the news 
that day. 

Programs such as these should be 
ongoing and systemic and provide a 
stimulating learning environment 
for public school teachers. Our ob- 
servation is that larger training ses- 
sions and a system wide framework 
for such training is essential for an 
efficient, cost effective service deliv- 
ery system. 

The number of students in Miami- 
Dade County public schools contin- 
ues to grow, with the ethnic popula- 
tion reflecting more liberal 
immigration policies and increased 
immigration, particularly from 
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Latin American countries. At the 
same time, judicial caseloads reflect 
the complexity and seriousness of 
such a diverse society. Educating 
this generation becomes a daunting 
application of our finest legacy. 


Conclusion 

Law-related education is an im- 
portant responsibility of the legal 
profession. A judicial system re- 
quires public trust and confidence 
to survive.’ Attorneys and judges 
can work together to visit class- 
rooms, train teachers, and design 
practical law-related education pro- 
grams to impact elementary and 
secondary students. With volun- 
teers like those on the Supreme 
Court of Florida and in the 11th Cir- 
cuit, a strong foundation has been 
laid to demonstrate the importance 
of legal and judicial outreach and in- 
volvement. O 
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A Profession for the New Millennium: 
Restoring Public Trust and 


Contidence in our System of Justice 


by Justice Barbara J. Pariente 


while to reexamine why we entered the legal pro- 

fession. Did we want to make a difference or just 
earn a living? Maybe both? To the extent we sought to 
make a difference, there are many ways that we, as law- 
yers and judges, are able to do so. One of the simplest 
and most important ways is to pay a visit to schools to 
educate students on the Constitution, the rule of law, and 
the justice system—not just in theory, but in practice. 

A September 1999 Florida Bar poll revealed that “[aJn 
overwhelming majority of lawyers and virtually all judges 
. .. Still say the public does not have confidence in the 
legal system.” Is public trust and confidence lacking be- 
cause our system of justice does not meet the public’s 
needs, or does the public not understand how our system 
of justice operates? The answer to this question is not 
simple. It is, however, encouraging to learn that the 
American Bar Association’s comprehensive nationwide sur- 
vey on the U.S. justice system conducted in 1998 found that 
the more knowledge people have about the justice system, 
the greater their confidence in the justice system overall.’ 
This has been substantiated by other studies.’ 

Rebuilding public trust and confidence in the legal 
system begins first and foremost with education. We have 
always known that our system of democracy requires an 
educated electorate. An educated citizenry is the best 
protection for an independent judiciary. As Thomas 
Jefferson expressed more pointedly: “If a Nation expects 
to be ignorant and free, it expects what never was and 
never will be.” 

As members of the judiciary and the legal profession, 
we bear a special responsibility to improve the public’s 
understanding of our system of justice. Research has dem- 
onstrated that effective use of lawyers and judges in the 
classroom is critical to the successful impact of law-re- 
lated education. The recent American Bar Association 
survey revealed that 75 percent of the respondents who 
wished to learn more about the justice system stated that 
they wanted the information to come directly from cur- 
rent or retired judges.‘ 


t least once a millennium, it would seem worth- 
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There are additional benefits to judicial participation 
in such activities. As ABA President Philip S. Anderson 
stated, “Judges must correct the notion that they are iso- 
lated and remote or it will have a corrosive effect on the 
relationship between the courts and the public.” Judi- 
cial independence should not translate into judicial iso- 
lation. 

Indeed, judges are encouraged to participate in activi- 
ties that heighten the public’s understanding of our jus- 
tice system. A key goal, for example, of the long range 
plan for the Florida judicial branch is that the judiciary 
should educate the public as to the functioning of our 
courts. Strategies to accomplish these goals include this 
statement: “Enhance outreach to all levels of educational 
institutions to improve public understanding of the judi- 
cial system.”® 

Lawyers and judges have always visited schools as part 
of Law Week. However, our involvement must not start 
and end with Law Week. The challenge for judges and 
lawyers is to captivate students’ interest while teaching 
about our legal system and the protection afforded citi- 
zens by an independent judiciary. This goes beyond tra- 
ditional speeches and lectures to more active, hands-on 
participation. 

One of the most rewarding aspects of my time on the 
Supreme Court has been my personal visits to various 
schools. With the help of The Florida Law Related Edu- 
cation Association, Inc. (FLREA), I have learned to in- 
teract with students in a meaningful way to teach about 
our justice system. Judges have access to classroom ac- 
tivities and training opportunities through FLREA. A 
resource guide, Justice is Served!, has been developed by 
FLREA and the Supreme Court of Florida. The guide is 
updated annually with new law-related lessons and dis- 
tributed to all Florida judges. Training programs for law- 
yers have been offered through The Florida Bar Speak- 
ers Bureau and to the appellate judges at their annual 
conference last fall. 

Public schools today are quite different than when I 
was in high school. Some schools are real laboratories 


for learning about our legal system with courtrooms, fo- 
rensic labs, and law libraries on campus. My initial visit 
to Palm Beach Lakes Community High School Law Acad- 
emy helped me to realize the tremendous opportunity 
for judicial involvement. When classes are not being con- 
ducted, the local courts utilize the courtroom on the 
school’s campus to hear real county court cases. I know 
that lawyers and judges in many communities have be- 
come involved in helping to begin law magnet schools. 

However, we must become involved with a wide range 
of schools and a wide range of age groups. While it may 
seem difficult to interact with elementary-age children, 
one successful approach with elementary students is to 
begin discussing the relationship between rules (at home 
or in the classroom) and laws. Concepts such as justice 
and equality can be demonstrated in elementary terms 
using examples of fairness. 

At the high school level, judges and lawyers, working 
as a team, can assist with mock trials, moot court pre- 
sentations, constitutional rights exercises, or any num- 
ber of law-related activities. High school students are 
filled with questions and generally the answers to their 
inquiries are coming from television. Consider not only 
a visit to a classroom but also an invitation into your 
courtrooms and an involvment of lawyers to assist the 
judiciary in a meaningful hands-on teaching experience. 

Our legal system has inherited many problems over 
the years, including declining trust and confidence and 
negative perception by the public. Television portrayals 
at times make a mockery of our justice system—either 
purposely, or because of a true lack of understanding 
about how our law and legal processes work. In fact, some- 
times the television shows featuring “real” judges do no 
better in improving public perception. Nonetheless, it is 
important to note that what our children see on televi- 


sion may ultimately impact their perception of our jus- 
tice system. Indeed, a seven-year-old who submitted an 
essay for the Supreme Court’s Law Week contest last 
year wrote, “The judges I know in real life are nice and 
kind and fair, but the judges I see on television (Judge 
Judy and others) are mean and disrespectful. I’m afraid 
people will think all judges are like the ones on televi- 
sion.” It is thus incumbent upon judges to become in- 
volved in law-related education to reveal our humanity 
and to demonstrate how justice is really administered in 
our country. 

I have many visions as we enter this millennium. I see 
a profession that is more resilient and more involved with 
our community. This does not mean ignoring the core 
principles that make our system of justice the greatest 
system in the world; rather, it recognizes that as we en- 
ter the next century, there are unprecedented challenges 
that require innovative approaches and dedication of time 
and resources. We often state that our children are our 
greatest resource. Part of my vision is that lawyers and 
judges will help cultivate this precious resource, not only 
in addressing the full panoply of children’s legal needs, 
but also in working to provide educational outreach and 
understanding to the next generation of citizens. 

I started this article with the basic question of whether 
public trust and confidence is lacking because the public 
does not understand how our system of justice operates, 
or because our system of justice does not always meet 
the public’s needs. The answer is that both have contrib- 
uted to that lack of confidence. Accordingly, we must 
educate our students and citizens on the importance of 
what we do and the critical importance of an indepen- 
dent judiciary. At the same time, we must also explore 
how we can better serve our citizens and deliver justice. 

While there is no simple answer to the task of restor- 


Justice Barbara Pariente, shown with students from Leon High School, Tallahassee, sees in the new millennium 
a profession that is “more resilient and more involved with our community. We often state that 
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ing public trust and confidence, each of you can make an 
important difference. Restoration of public trust and con- 
fidence will not occur overnight. However, if each of us 
does our part to reach out to our community, to teach a 
class, to mentor a child, to treat each other and our cli- 
ents with respect, we will begin to do our part to restore 
our trust and confidence in one another and the public’s 
trust and confidence in our profession. So while many of 
you may be averse to making New Year’s resolutions, this 
is a perfect time for at least one simple new millennium 
resolution. O 


1 Mark D. Killian, Career Satisfaction Shows Dramatic Rise, 
Fia. B. News, Sept. 15, 1999, at 1. 

2 Perceptions of the U.S Justice System. American Bar Asso- 
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tions of the American Justice System (Feb. 1999). 
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J., July 1999, at 6. 
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Justice Barbara J. Pariente was appointed to the Florida 
Supreme Court in 1997, after having served as an appellate 
court judge since 1993. After graduation from George Washing- 
ton Law School, she clerked for a federal district court judge 
and then went into private practice in West Palm Beach, where 
she was a founding member of the area chapter of the American 
Inns of Court. Justice Pariente is Supreme Court liaison for the 
Family Court Steering Committee and the Drug Court Steering 
Committee and has been a mentor for economically disadvan- 
taged students and a volunteer judge for youth court. 


The Florida Bar Speakers Bureau Goes to School 


by Alan Bookman 


I winced when I saw the headline of the Palm Beach 
Post article: “Students Assess Bill of Rights, Vote Against 
Guns, Lawyers, Press.” Ouch. I didn’t envy Florida Su- 
preme Court Justice Harry Lee Anstead, who visited that 
particular high school to hold moot court hearings and 
try to teach the kids about the Bill of Rights. He’d con- 
ducted one of the Florida Law Related Education 
Association’s classic exercises: “If you could only keep 
five of the 10 amendments in the Bill of Rights, which 
would you keep?” The students had basically decided: 
“Turn in your guns, stop the presses, and fire the law- 
yers,” according to the article. “But,” it said, “keep pro- 
tecting us from unreasonable searches and unusual pun- 
ishments, give us a jury, and let us pray.” 

Justice Anstead responded with a short history of the 
basis for the right to bear arms, the right to legal coun- 
sel, and freedom of the press. That’s why he’d come, to 
open a door for these students and to turn on a light by 
which they could see more clearly their heritage and its 
tremendous value to them. That’s one part of what vol- 
unteer attorneys and judges of The Florida Bar Speak- 
ers Bureau are charged with doing. We are at the fore- 
front in the fight to help students understand that the 
law is an honorable profession and serving in it serves 
the values—and people—we hold dear. Our mission state- 
ment says the Speakers Bureau exists “to promote among 
Florida citizens an understanding of our constitution- 
ally based system of government, knowledge about the 
justice system, and an appreciation of the role lawyers 
play to safeguard and protect the rights of all.” While 
our mission is a lofty goal, I’ve been privileged to see it 
happen often, especially in the schools. 

Tom Beard’s class stands out to me as a great example. 
Tom teaches law studies at University High School in 
Orlando. He contacted the Speakers Bureau with a 
slightly unusual request: serial speakers. He said the 
culmination of the input from several attorneys would 
be the formation of a student court at U.H.S. The Bar’s 
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Speakers Bureau sent Tom’s classes some fine lawyers 
who are compassionate, excellent speakers. The Florida 
Law Related Education Association, Inc., provided infor- 
mation about student courts. What happened was one of 
those quiet explosions of growth that we hope will be a 
part of every kid’s education. Tom wrote, 

The speakers have been fantastic in sharing their experiences of 
the legal system. In fact, their input has been incredible in their 
support of what we discuss in class. They have inspired my stu- 
dents to work toward a successful life. They have found the way to 
reach my kids and infect them with the proper knowledge needed 
to accomplish so much in life. I will never again teach this class 
without the support of in-class speakers. Their knowledge, their 
wisdom, needs to be expressed to these young minds. I know some 
of the speakers have impacted my students. 


Because the Speakers Bureau wants to keep this good 
“infection” going, we have recommitted ourselves to spe- 
cial partnerships with Florida’s major education agen- 
cies. By the time you read this, Bar president Edith 
Osman will have publicly signed a letter renewing agree- 
ments with the Florida Board of Regents, Florida Board 
of Community Colleges, Florida Department of Educa- 
tion, and Florida Council of Independent Schools to sup- 
ply classrooms throughout the state with even more at- 
torney volunteer speakers. We expect this revival of 
agreements first made in late 1997 to give our whole 
Speakers Bureau program—and our impact on the edu- 
cation of our children and grandchildren—a great, ener- 
gizing boost. 

That Palm Beach Post article held a great quote from 
Justice Anstead: “I get tired of hearing people say, ‘Chil- 
dren are our future.’ Children are our present.” Justice 
Anstead, that hearty “Amen” that you hear is coming 
from The Florida Bar Speakers Bureau. 


Alan B. Bookman, Pensacola, is chair of The Florida Bar 
Speakers Bureau, which informs and educates the public about 
the legal justice system. 
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Lessons in Law, Lessons in Life 


by Shannon Megica 


ness.” Does this sound like your last trial or 

maybe an episode of Law and Order? This is 
actually just one of the statements from the many court- 
rooms filled with high school students. Yes, you heard it 
right, they are high school students. These students are 
involved in a mock trial program which gives them the 
opportunity to have their day in court literally. 

Over 400 students in Florida were involved in the com- 
petitive mock trial program at the state and district level 
last year. Twenty-five high schools from counties all 
across Florida participated in the 1999 High School Mock 
Trial State Finals, which increases each year as more 
districts become involved. The district winners will now 
compete in judicial circuit competitions to determine 
which team will represent its circuit in the state finals. 

The competing mock trial teams consist of six to eight 
students who put all of their time and energy into the 
competition case. Acting as lawyers and witnesses, the 
students must prepare for trial and present the case as 
both the prosecution and defense. The team members, 
their teacher coach, and attorney coaches don’t even bat 
an eye at the idea of spending countless hours on the 
case. In fact, they seem to love it! 

The teams that compete come from many different 
backgrounds. For example, there is only one high schooi 
in Baker County, and each year this small Baker County 
High School sends a team to the state finals. On the op- 
posite end of the spectrum, Dade County has a district 
competition almost as big as the state finals. Is there 
any difference in the quality of the teams? Not really. 
Schools from smaller districts have just as good a chance 
of winning as schools from highly populated areas. This 
past year, Leon High School from Leon County competed 
against only one other team at the district level and took 
home the first place trophy at the state finals. 


O bjection, your Honor! Counsel is leading the wit- 


Benefits to the Students 

The mock trial program is not just about winning. The 
program teaches the students about the legal system and 
the ability to think on their feet. Once the students be- 
gin the trial, they are completely on their own to prove 
their case beyond a reasonable doubt. Students who par- 
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ticipate not only walk away with a greater knowledge of 
the legal system and courts but also gain public speak- 
ing skills. Shandelia Peters, a student from Pinellas Park 
High School, stated, “I have learned so much even though 
we did not make it to the finals. I gave it my best and I 
have no regrets. I gave it all I had to give and that was 
all it took to feel like a winner.” 

The student remarks regarding the program are al- 
ways incredible. One student reports that she now has 
more respect for lawyers and judges; another felt that 
the program showed the true professionalism that is re- 
quired in court. What a perfect illustration of Florida 
Bar President Edith Osman’s goal of promoting profes- 
sionalism. Other students have commented that the com- 
petition gave them more confidence and helped with 
speaking in public. One student wrote that the mock trial 
program “prepared me for complicated situations and 
helped me overcome my shyness.” 


Increasing Minority 
interest in the Legal Profession 

The mock trial program sparks an interest in many 
students to pursue a career in law. One student stated, 
“T really feel this program dramatically influenced my 
aspiration to further explore this career.” The Florida 
Education Fund is an organization that is helping that 
dream become a reality for minority students. The Mi- 
nority Participation in Legal Education Program offers 
scholarships for high school students interested in study- 
ing prelaw at a public or private university. The students 
receive many benefits as MPLE prelaw scholars. Stu- 
dents are reimbursed up to $350 each semester for ex- 
penditures made for books and supplies. The program 
covers up to $800 for the LSAT preparation course when 
scholars are in their junior or senior year of college. If a 
student attends a public university, MPLE pays the full 
amount for tuition, fees, and room and board, less the 
amount of any other scholarships or grants. For private 
university students, $6,700 is awarded for tuition, fees, 
and room and board expenses. Scholarships are renew- 
able for each undergraduate year so long as the students 
maintain full-time enrollment and attain the required 
grade point averages. 
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Lyra Logan, vice president of the 
Florida Education Fund, is respon- 
sible for finding talented, 
hardworking, and dedicated stu- 
dents who are interested in study- 
ing law. Thirteen students who were 
involved with the high school mock 
trial program or law studies at their 
schools were selected last year for 
the prelaw scholarship. Programs 
such as Florida’s MPLE provide 
windows of opportunities for young 
people with a desire to study law. 


Partnerships Between Legal 
and Educational Communities 
Support from attorneys and 
judges is essential to the high school 
mock trial program. Attorneys and 
judges are needed at the district and 
circuit competitions as well as the 
state finals. At the state finals, over 
150 volunteers from the legal com- 
munity donate their time each year. 
They serve as judges during the 


three days of trials. At the end of 
each round, the judges give critiques 
and helpful advice to the students. 
“They treated us as though we were 
real lawyers in a criminal case,” 
stated one appreciative student 
from last year’s competition. One 
judge was so impressed that he 
“would periodically forget that these 
students were in high school and not 
in law school.” 

Evaluations were distributed to 
the volunteers who judged the 1999 
state finals. Of those returned, 100 
percent said they enjoyed participat- 
ing in the competition and an over- 
whelming 100 percent stated they 
would like to participate in the next 
competition. Judges described the 
competition in one-word phrases 
such as “educational,” “energizing,” 
“worthwhile,” and “inspiring.” 

At the 1999 Florida Bar Annual 
Meeting, Leandra Johnson was hon- 
ored for her commitment to law-re- 


lated education and to the mock trial 
program, and was selected as the 
“law-related education attorney of 
the year.” Johnson, who has been 
the attorney coach with Columbia 
County High School for several 
years, has won the hearts of several 
students, not only from her infec- 
tious smile but also from her will- 
ingness to help anytime she is 
needed. 

Leandra Johnson has an amazing 
effect on students. Suwana Jean, a 
senior at Columbia High, met 
Leandra in the fourth grade and 
from that day has wanted to be just 
like her. Eight years later, Leandra 
still works with Suwana, who re- 
ceived the prelaw scholarship from 
MPLE because of her participation 
in mock trial. Suwana states that 
Leandra Johnson “passed on her 
passion for law and justice and her 
love of the courtroom.” 


The Attorney’s Perspective 


The mock trial experience gives high school students 
the opportunity to challenge their analytical and speak- 
ing abilities in ways they never imagined in a fast-paced 
match-up of wits with another team. It also gives us, the 
attorney coaches, the opportunity to convey our real court- 


by Leandra Johnson 


room experiences, 
ethics, and knowledge 
of the law in order to 
foster respect and in- 
terest in our profes- 
sion. 

While the primary 
goals of the mock trial 
program are to edu- 
cate young people and 
to stimulate and en- 
courage a deeper un- 
derstanding and ap- 
preciation of the 
American legal sys- 
tem, the rewards 
reaped by the attor- 
ney coaches involved 
in the program are 
immeasurable. Not 
only do we get the sat- 
isfaction of seeing 


young people sharpen their critical thinking, analytical, 
and communication skills, but we can take pride in teach- 
ing these young people that the legal profession is, in- 
deed, an honorable profession. 

At a time when lawyer-bashing jokes are at an all- 


The 1999 Columbia High Schoo! Mock Trial Team with attorney coach 
Leandra Johnson (front row, first from right) stands on the front 
steps of the Florida Supreme Court. With Ms. Johnson on the 

front row from left are Stacy Albritton and Roger Lizotte, teacher; 
second row—Jess Johnson, Zachariah Huddleston, 
Sha’Leda Gainer; and third row—Suwana Jean and Austin Ellis. 


time high, the mock 
trial program pro- 
vides a perfect oppor- 
tunity to turn the 
tide and teach a new 
generation of young 
people that lawyers 
are not ambulance 
chasers, or sharks, or 
only interested in 
making money. Sure, 
the program is time 
consuming, and it re- 
quires a firm com- 
mitment. But the les- 
sons learned—not 
just by the students, 


but also by the attor- 
ney coaches—are 
priceless. 


For anyone who 
has coached a sports 
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While team members listen, a Miami student argues 
a point during one of the high school mock trials. 


“The road to Tallahassee doesn’t 
appear by magic—It all begins with 
‘The Three C’s: Confidence, 


control, and courage.” 


team, there is nothing more gratifying than to be in the 
heat of competition and see the team perform to the best 
of its ability and apply all the lessons learned in count- 
less hours of practice. Such is the feeling I’ve felt each 
time I’ve traveled to Tallahassee with my mock trial team 
for the state competition. Each time, I marvel at how 
teenage high school students transform themselves into 
articulate, confident, trial “lawyers” when the gavel goes 
down and the spotlights are on. 

The road to Tallahassee, however, doesn’t appear by 
magic. Rather, it’s a process of several weeks and months 
of preparing, learning, training, and practicing. 

It all begins with “The Three C’s”: Confidence, con- 
trol, and courage. 

As a former division chief in the Third Judicial Circuit 
State Attorney’s Office, one of my duties was to train 
new prosecutors. I found through the years that without 
confidence, control, and courage, no one can become a 
successful trial lawyer. Hence, I developed a system for 
training new prosecutors in trial practice, which I call 
“The Three C’s.” I taught new lawyers, and now teach 
mock trial students, that any good case stems not only 
from having concise facts and well-argued points, but 
also from conveying the facts and arguments with ar- 
ticulation and poise. 

The mock trial student must have the confidence to 
stand up and make objections, and to continue with the 
examination of a witness, even after receiving an adverse 
ruling. He or she must have complete control of the court- 
room, which means being able to move about the court- 
room in a commanding manner, keep witnesses on track, 
and come to trial prepared and in control of the facts. 
Finally, the mock trial “lawyer” must have the courage 
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to spend hours studying and practicing in order to pre- 
pare a case that is ethical, truthful, and well-organized. 

Within the framework of The Three C’s, I weave all 
the other important tools from the moment the student 
walks into the courtroom. Ethics, integrity, and honesty 
are the cornerstones of The Three C’s. Students are 
taught to deal with and confront the truth—even if it 
hurts—and never compromise integrity. And never mis- 
lead or lie. These are difficult concepts for young people 
to understand at times, particularly when the “winning 
at all costs attitude” is what is generally portrayed as 
part of the legal profession. But these are the concepts 
that, if learned early in life, will serve the students well, 
regardless of their chosen profession. 

Prepare, prepare, prepare. I basically drill the concept 
of preparation into the students and stress to them how, 
without preparation, they cannot feel in control, cannot 
have confidence, and cannot have the courage to do what 
is required. 

Is it all work and no fun? Absolutely not. Just ask any 
of my former students what it’s like to ride in my minivan 
through the streets of Tallahassee, singing at the top of 
our lungs with the radio going full blast. Or holding a 
practice session in one of the local restaurants in our town 
instead of a courtroom. Lots of laughs. Lots of memories. 

The billable hours I lose on practice nights and on 
weekends are more than increased in the individual suc- 
cesses of my students. One of those is a young lady named 
Suwana Jean, who competed on the mock trial team for 
three years. Suwana, at first, was a shy, reserved young 
lady. During the state competition, Suwana went on to 
win the “best witness award” during two consecutive 
years. Suwana is now in her first year of college with a 
firm determination to become a lawyer. 

One of the most rewarding experiences for me has been 
watching the teams I coach win the professionalism 
award in two consecutive years. The award is decided 
upon by the members of all the competing teams. This 
has validated to me the lessons of respect, ethics, profes- 
sionalism, honesty, confidence, courage, and control. In- 
deed, my teams have learned to conduct themselves in a 
professional, courteous manner in and out of the court- 
room, while being strong advocates for their cause. These 
are the life lessons that mock trial students can take 
from the courtroom to all other walks of life. 

Lessons in law. Lessons in life. Invaluable lessons 
shared by young people and well-seasoned lawyers—all 
through the mock trial experience. 


The Importance of Judicial Involvement 
Judge Doug Henderson is a member of the Mock Trial 
Advisory Committee and a devoted mock trial volunteer 
who travels each year to the state finals to be a presid- 
ing judge in any or all rounds of competition. It is his 
work with the mock trial program at the district and state 
competition that earned him the 1998 Law Related Edu- 
cation Judge of the Year. Judge Henderson has been a 
tremendous resource to The Florida Law Related Edu- 
cation Association, Inc., and the mock trial students. 
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The Judge’s Point of View 


by Judge Doug Henderson 


Asa judge, nothing is more rewarding than the an- 
nual State High School Mock Trial Competition. The com- 
petition is keen, fun, and challenging for students, local 
attorneys, and judges alike. Manatee County has been 
involved in the competition for several years, with all 
seven public and private high schools participating. The 
annual event draws many spectators and local media 
coverage. The students are well-prepared in their roles 
as attorneys and witnesses, and are eager to impress the 
scoring judges who are usually local attorneys and court 
personnel who equally enjoy the competition. 

The courtrooms are tense when the bailiff announces 
“All rise. Court is now in session!” The case is announced; 
students introduce their team members; and opening 
statements are presented. Local attorneys and teachers, 
who put in many hours of hard work with the students 
as coaches, are not permitted to assist the students in 
any way during the competition and can only anxiously 
watch their students perform. 

The particular case during the competition often pre- 
sents complex questions of law for a presiding judge to 
rule upon. In fact, presiding judges may differ in their 
rulings on certain issues, which the students are more 
than adequately prepared to deal with in their different 
rounds. The case is presented on a fairly strict time- 
table, and the excitement and drama really build when 
the students make their closing arguments. 

When a round is over and the scoring is complete, a 
brief constructive criticism session from the scoring 
judges takes place, which the students really appreci- 
ate. From there, they only have a few minutes to gather 
their thoughts, make any adjustments to their strategy 
and arguments, and go to the next round. After all the 
rounds are completed, I have the unenviable job of an- 
nouncing the winning team and rankings of the schools 
based on the scores from the scoring judges. I always tell 
the students that they are all winners and should be 
proud of their accomplishments. The winning team is 
thrilled in representing their school and receiving a tro- 
phy. They are also instantly excited about their upcom- 
ing trip to the state finals in Tallahassee. 

After the competition, the students finally relax and 
enjoy pizza and refreshments, and mingle with each 
other. The students experience the same gratification 
that an attorney does after preparing and presenting a 
hard-fought case. The Manatee County Bar Association 
is very supportive of the mock trial program, and pays 
some of the expenses for the winning team’s trip to Tal- 
lahassee, and also honors the team at a luncheon. Per- 
sonally, I am privileged not only to judge and assist in 
the local event, but also to judge many of the final rounds 
annually in Tallahassee and meet these bright and am- 


bitious students from across the state. 


Taking That Next Step—Getting Involved 

You are probably wondering how these judges and at- 
torneys find time to devote to this program. The answer 
is that it only takes as much time as you can give. If you 
only have an hour a month then sign up to help with the 
practice rounds. If you have a few hours a week, contact 
The Florida Law Related Education Association, Inc., for 
a list of schools in your area that need attorney coaches. 
Also, volunteers are always needed for both the circuit 
competitions and the state finals to judge competitions. 


Peggy Flanagan of Leon High School, Tallahassee, 
prepares for the final round of the mock competition. 
Leon won the 1999 state finals. 


Every minute you are able to spend helping a student 
makes a difference. The mock trial program is an excel- 
lent way to get involved with law-related education. 

Leandra Johnson said it best when accepting her award 
as law-related education attorney of the year: “A hun- 
dred years from now it will not matter what my bank 
account was, the sort of house I lived in, or the kind of 
car I drove... but the world may be different because I 
was important in the life of a child.” O 


Judge Doug Henderson received his B.A. and M.A. in 
criminal justice from the University of South Florida and a J.D. 
from South Texas College of Law. He taught as an adjunct pro- 
fessor at the University of South Florida, served on the execu- 
tive committee of the Inns of Court, and is currently a judge for 
Manatee County. 

Leandra “Lily” Johnson practices with the law firm of 
Norris & Koberlein, P.A., in Lake City. She received a B.S. in 
journalism (high honors) from the University of Florida and a 
J.D. from the University of Florida College of Law. 

Shannon Megica is the program coordinator for The 
Florida Law Related Education Association, Inc. She received 
her B.S. in criminal justice from Florida State University. 
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Law-Related Education: 


A Personal Perspective 


by Stephen C. Shenkman 


After being in practice a couple of years, I decided to 
become involved in bar activities. After all, the legal pro- 
fession gives us some great opportunities for which it 
only makes sense to repay society. The Florida Bar Law 
Related Education Committee seemed like a committee 
in which a positive impact could be made on students. 
After attending the first meeting, I learned that the in- 
volvement could be on a number of levels, interacting 
both with teachers and with students. I attended a local 
high school teacher-lawyer mentoring program and 
learned that my own high school alma mater had a legal 
studies class which wanted to compete in something 


I realized that the only positive 


contact that many of these students 
would have with the legal community 


was the one-on-one contact of 
having a lawyer in the classroom 
with them. 


called “mock trial.” 

Although I was eager to get involved with my high 
school, I was apprehensive approaching the school to meet 
with the class for the first time. Apprehension soon van- 
ished when the students started asking all sort of ques- 
tions: “When did you graduate?”, “Where did you go to 
college?”, “Where did you go to law school?”, and, of course, 
“How much money do you make?” It didn’t take long for 
me to become their official mock trial coach, even though 
I didn’t really know what that meant exactly or how much 
of my time it would take. I was not alone. I had heard of 
a private nonprofit organization in Tallahassee called 
The Florida Law Related Education Association, Inc. 
(FLREA). its executive director was a nice lady named 
Annette Boyd Pitts. I had met her at my first Florida 
Bar Law Related Education Committee meeting, when 
she offered to help with our individual involvement in 
law education for high school students. Annette provided 
me with some mock trial problems from other states that 
could be used as practice for the students. 

The class got started on the problem. We broke the 
students into teams of three lawyers and three witnesses. 
I arranged my schedule to be at the school at least once 
or twice a week. The students wanted to come to my of- 
fice to practice. Three or four times a week the confer- 
ence room was filled. 

Six months and hundreds of hours later we didn’t win 
the local competition. A number of things happened, how- 
ever. First, I had a lot of new “friends.” (I have since 
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watched two of the students from those coaching years 
become lawyers). Second, I learned a lot more about evi- 
dence and the hearsay rule than I learned in law school. 
Third, and perhaps most important, I realized that the 
only positive contact that many of these students would 
have with the legal community was the one-on-one con- 
tact of having a lawyer in the classroom with them. I 
also realized that I had the obligation to volunteer my 
time. 

I attended all of the Bar committee meetings my first 
year, and the next thing I knew I had been appointed 
chair. As chair I learned what I now know about The 
Florida Law Related Education Association, Inc., and how 
closely it worked with The Florida Bar Law Related Edu- 
cation Committee. I learned that the committee publishes 
a pamphlet that is distributed to all Florida high school 
seniors. Bruce Flowers, Orlando, is still the editor of that 
pamphlet and has been a guiding force in law-related 
education in Florida. 

At that time, the country’s bicentennial was fast ap- 
proaching and the FLREA was involved in sponsoring a 
competition for high school social studies classes called 
“We the People.” The concept was to celebrate the 
country’s bicentennial and at the same time measure the 
knowledge of high school students as it related to our 
U.S. Constitution and the Bill of Rights. The state com- 
petition was in Tampa and I was invited to be a judge. 
The format was a mock Congressional hearing with each 
class broken into six teams that would be responsible for 
one of the textbook’s six chapters. The judging panels 
asked a series of questions about the materials and the 
students presented answers to those questions as if they 
were testifying before a Congressional panel. It was a 
truly wonderful experience. I met with lawyers, educa- 
tors, and students from all over the state. I was able to 
learn more about the Constitution and Bill of Rights and 
to see students in a positive situation where they could 
let the judges know how much they knew and how well 
they could articulate that knowledge. Only a few years 
later I found myself in Washington, D.C., helping to judge 
the national competition for “We the People.” From judg- 
ing the state competition in Florida and after judging 24 
teams on the national level, I was convinced that Florida 
had the best team. Florida did win the national competi- 
tion that year, and Our Lady of Lourdes Academy has 
gone on to win the national competition twice. 

Not only has the experience of judging the national 
competition benefitted me with a continuing knowledge 
and reinforcement of our country’s history, but it has ben- 
efitted the students as a learning and traveling experi- 
ence, as well as a team participation experience. I would 
venture a guess that very few, if any, of the students 


involved in the competition find themselves on the wrong 
end of the juvenile justice system. 

My mock trial experience from the first instance of 
coaching has grown tremendously. After coaching a few 
years, I was invited to serve as a judge at the state com- 
petition in Tallahassee. Again, I had no idea what was 
involved, but eagerly volunteered. In Tallahassee, I was 
surrounded by hundreds of high school students who 
appeared as mature and able lawyers despite the fact 
the competition had not even started. I had been sched- 
uled to serve as presiding judge for the late Saturday 
afternoon round (the competition started on Thursday 
afternoon and ended Saturday). After judging the final 
round, I was so impressed by one of the student lawyers 
that I asked him how many cases he had really tried and 
how long had he been out of law school. This student 
stood out as exceptional in his presentation and some 10 
years later, his performance remains remarkable. I have 
since been able to help train judges for the state compe- 
tition and have helped judge the national competition 
for the last two years. 

I have had scores of other opportunities to get involved 
in law-related education. The most satisfying to me is 
going into the classroom and talking to students. Many 
have never seen or spoken to a “real” lawyer directly, 
and they are filled with questions. Our taking the oppor- 
tunity to become part of The Florida Bar Speakers Bu- 
reau or Law Week or a career day lets people know who 
we are as a profession and as an individual. The times 
that I have been in the classroom (and there are lawyers 
who have put in hundreds and hundred of hours visiting 
students) have certainly taught me how important and 
difficult a job teachers face. As lawyers, we can provide a 
much needed resource to help. 

There are a lot of “scary smart” students in this coun- 
try. Time and time again I’ve seen students demonstrate 
a world of knowledge and talent; many of these students 
will soon be the leaders of our country. I’m sure that I 
saw one of our future senators or even a President this 
past May at the National High School Mock Trial com- 
petition in St. Louis, Missouri. 

The 2003 National High School Mock Trial competi- 
tion is scheduled to take place in Orlando. This event 
will be a massive undertaking and will require a tre- 
mendous amount of time and resource from the lawyers 
and judges throughout the state. Please think about vol- 
unteering your time and other resources to enable stu- 
dents from almost every state in the Union (and Guam) 
to come to Florida and have a truly wonderful and en- 
riching experience in justice. O 


Stephen Shenkman is a trial lawyer from Miami. He is 
also a civil traffic hearing officer in Miami-Dade County. He 
has served as chair of The Florida Bar Law Related Education 
Committee and is currently president of the FLREA. 


Amber Findley of Duval County won the $750 college 
scholarship given by Steve Shenkman & Assoc., 

for having the highest points as “best attorney” 

in the 1999 High School Mock Trial. 


Fostering Democracy Through 


Law and Civic Education 


by Ernest Abisellan 


Around the world, concerned individuals, associations, 
and nongovernmental organizations are working to fos- 
ter civil societies, advance the levels of freedom and civil 
liberties, consolidate hard-fought democratic gains, and 
foster the development of liberal democracies. Expand- 
ing its impact on Florida students to engage in multi- 
cultural law and civic education programs, The Florida 
Law Related Education Association, Inc., participates in 
Civitas, a reciprocal international initiative which pro- 
vides for a series of exchanges among leaders in civic 
education in the United States and emerging and estab- 
lished democracies around the world. 

Civitas: An International Civic Education Exchange 
Program is administered nationally by the Center for 
Civic Education and funded through a grant from the 
U.S. Department of Education, Office of Educational Re- 
search and Improvement, in cooperation with the U.S. 
Information Agency and its affiliated offices throughout 
the world. ! 

The goals of the Civitas Exchange Program are to: 

¢ Acquaint international educators with exemplary 
curricular and teacher training programs in civic educa- 
tion developed in the United States; 

e Assist educators in adapting and implementing ef- 
fective civic education programs in their own countries; 
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Tallahassee elementary students and Hungarian delegates share in- 
formation about the U.S. Bill of Rights and the Hungarian Constitution 


as part of the Civitas Exchange Program. 


¢ Create instructional materials for students in the 
United States that will help them better understand 
emerging constitutional democracies; 


“Today, apathy, ignorance and 


cynicism hinder the fulfillment 
of the ideals of democracy around 
the world by limiting widespread 


civic participation. 


e Facilitate the exchange of ideas and experience in 
civic education among political, educational, and private 
sector leaders in the United States and emerging and 
established democracies; and 

e Encourage research to determine the efforts of civic 
education on the development of the knowledge, skills, 
and traits of public and private character essential for 
the preservation and improvement of constitutional de- 
mocracy. 

The Civitas Exchange Program is affiliated with Civi- 
tas International, a consortium initiated in June 1995 
at the Civitas@Prague conference sponsored by the U.S. 
Information Agency. At the close of that conference, par- 
ticipants representing more than 50 nations signed a dec- 
laration pledging to “create and maintain a worldwide 
network that will make civic education a higher priority 
on the international agenda.” Members of Civitas Inter- 
national include leading civic education organizations 
from throughout the world dedicated to strengthening 
civic education and constitutional democracy.’ 

The Florida Law Related Education Association, Inc., 
has been involved in the Civitas Exchange Program since 
its inception in 1995.* The association has been partnered 
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with Civitas-Hungary, a nongovernmental or- 
ganization in Budapest, which is dedicated to 
teaching civic knowledge and skill.* The part- 
nership has expanded greatly over the last four 
years. The relationships developed between 
students, teachers, judges, university faculty, 
and other “gatekeepers to democracy” continue 
to mature through collaborative civic educa- 
tion experiences. The outcomes have been ben- 
eficial to both Florida and Hungary. Teacher 
training opportunities have been expanded; 
lessons have been developed and tested; stu- 
dent-centered academic competitions have 
been implemented and evaluated; and profes- 
sional exchanges have yielded outcomes ben- 
efiting teachers, faculty, and “gatekeepers to 
democracy” in both countries. In 1998, the 
State Bar of Texas Department of Law Related 
Education Association, Inc., joined the Florida- 
Hungary partnership. 

Since the program’s inception, officials from 
the Florida Supreme Court and The Florida 
Bar have served as delegates in the Civitas Ex- 
change Program. Past Bar Presidents John Frost, John 
Devault, and Howard Coker, Florida Bar Board member 
Jack Brandon, former Supreme Court Justice Gerald 
Kogan, and current Chief Justice Major B. Harding have 
all participated in the program. These “gatekeepers to 
democracy” have traveled to Hungary to represent the 
role of the American legal community in civic education 
and have met with secondary students, university stu- 
dents, law school professors, lawyers, judges, and mem- 
bers of Parliament. They have discussed controversial 
issues such as the death penalty and jury trial (Hungary 
has neither) while visiting law schools, and they have 
participated in “hands-on” teacher training activities. At 
home, they have met with visiting delegations to discuss 
judicial independence and the administration of justice 
in Florida and the United States. 

Chief Justice Major Harding traveled to Hungary in 
July 1999 with a group of university faculty and master 
teachers to take part in a joint Hungarian-American 
teacher training institute. Forty-seven teachers from 
throughout Hungary attended the week-long summer in- 
stitute which focused on combining civic education con- 
tent knowledge with interactive teaching strategies for 
classroom application. The content areas included prin- 
ciples of democracy, teaching democratic constitutional- 
ism, democratic communication skills, and civic and eco- 
nomic education for democracy. The emphasis on 
classroom applications incorporated methods from 
Florida’s law-related and civic education programs. Many 
practicing teachers trained under the socialist regime 
have no formal training in teaching methodologies. The 
prevailing objective of Hungarian schools is still disci- 
plinary knowledge versus the development of skills and 
attitudes, and the prevailing method of instruction is still 
lecture-based. 

Beyond teacher training, our citizenship education 
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activities have focused on student-based 
applications that foster the development 
of a democratic ethos. One example of 
such a program is the Polgdr a 
Demokraciadbén—Citizen in a Democ- 
racy student academic competition. The 
program is based on the American We 
the People ... The Citizen and The Con- 
stitution curriculum which is the pre- 
eminent constitutional studies program 
in the United States. During the first 
year of the exchange program, Civitas- 
Hungary officials visited Florida and ob- 
served the We the People program. They 
were so impressed with the students’ 
knowledge of the Constitution and Bill 
of Rights that the decision was made to 
develop and implement a similar consti- 
tutional studies program in Hungary. 


Focusing on the unique conditions of 
a re-emerging democracy, the Citizen in 
a Democracy program is uniquely Hun- 
garian and emphasizes constitutional- 
ism, politics, and human rights. Stu- 
dents must read, write, discuss, debate, and engage in 
group and individual problem-solving tasks. In 1999, the 
program’s third year, over 1,000 students and 250 teach- 
ers participated in the program. An evaluation conducted 
in 1998 by researchers from the University of Central 
Florida found, “The competition clearly reflects higher 
order and critical thinking skills that are found in most 
higher levels of established teaching and assessment tax- 
onomies.” The evaluation also determined that students 
felt that the competition improved their knowledge and 
skills related to understanding Hungarian democracy, 
improved their attitudes toward that democracy, and in- 
creased their political tolerance. The now nationwide 
program has received extensive media coverage through- 
out Hungary and enjoys support from leading political 
figures, including the Lord Mayor of Budapest, members 
of Parliament, and the President of the Republic. 

Another initiative gaining momentum in Hungary is 
“Project Citizen.” This American-based public policy stud- 
ies framework for middle school students was translated 
and implemented in Hungary in 1998-99. Focusing on 
issues of local concern, students identify public policy 
issues, research the causes or conditions of the issue, 
develop alternative solutions, evaluate those solutions, 
and then attempt to implement a change in the current 
policy. The program is extremely beneficial in Hungary 
for two reasons. First, students gain valuable skills on 
how to interface with governmental entities as citizens. 
After 10 years of democracy, many individuals still do 
not understand their rights or responsibilities as citi- 
zens and many lack the skills necessary for basic inter- 
action with government. Second, no such civic education 
program existed for students in this age group. This 
“hands-on” application of active citizenship is breaking 
new ground in the Hungarian curriculum. Over 300 stu- 


Delegate Eva Nagy from Hungary speaks with Tallahassee students. 
Nagy was part of the Civitas Exchange Program, which provides for a 
series of exhanges among leaders in civic education in the U.S. 

and emerging and established democracies around the world. 


dents participated in the pilot program this year. 


Conclusion 

Today, 117 of the world’s 191 countries are electoral 
democracies, a figure representing 61 percent of the 
world’s countries and nearly 55 percent of its popula- 
tion. At a minimum, an electoral democracy requires that 
“all elected national authority must be the product of 
free and fair electoral processes.” From 1989 to 1999, 
the number of electoral democracies in the international 
system increased from 69 to 117, an unprecedented era 
of growth and optimism.® But this increase in procedural 
democracy has not been accompanied by a correspond- 
ing increase in the levels of freedom and civil liberties 
around the world. 

Numerous democratically elected governments have 
ignored constitutional limits on their power and denied 
their citizens basic rights. The regimes in Yugoslavia and 
Peru stand out as prime examples. According to a recent 
report by Freedom House, less than half of the world’s 
191 countries were rated “free,” which means “that they 
maintain a high degree of political and economic free- 
dom and respect for basic civil liberties.”’ Another 53 
countries (28 percent of the world’s countries) received a 
rating of “partly free” and 50 countries (26 percent of the 
world’s countries) that deny their citizens basic rights of 
freedom and civil liberties were rated as “not free.”* As 
you can see, the development of a liberal democracy—a 
system which not only holds fair, free and open elections, 
but also is bound by a constitution and defined by the 
rule of law, the separation of powers, and the protection 
of basic civil liberties—has proved to be a much more 
difficult process. 

Support for civic education in new and established 
democracies is gaining momentum around the world. 
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Annette Pitts of FLREA works with officials in the Philippines as part 

of “Civic Education in the Philippines: Challenges and Opportunities in the 
Next Millennium.” The program was held in Manila, Cebu, and Davao 

in October 1999 and was cosponsored by the Department of Education, 
Culture and Sports and the Commission on Human Rights. 


Civic education is understood to 
play an important role in the devel- 
opment of the political culture re- 
quired for the establishment, main- 
tenance, and improvement of 
democratic institutions. Civic edu- 
cation provides individuals with the 
knowledge, skills, and dispositions 
required to participate as informed 


and responsible citizens in a democ- 
racy. As Aristotle stated, “If liberty 
and equality, as is thought by some, 
are chiefly to be found in democracy, 
they will be attained when all per- 
sons alike share in the government 
to the utmost.”Today, apathy, igno- 
rance, and cynicism hinder the ful- 
fillment of the ideals of democracy 


Name 


Members of the Speakers Bureau gave approximately 600 
talks to civil and educational groups last year. If you are 
interested in becoming part of the Bar’s Speakers Bureau, 
fill out this coupon and mail to The Florida Bar. 


Join The Florida Bar 
Speakers Bureau 


Atty. # 


Address 


City/State/Zip 


E-mail 


Return this form to Beverly Lewis, The Florida Bar, 
650 Apalachee Parkway, Tallahassee, FL 32399-2300. 
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around the world by limiting wide- 
spread civic participation. The 
Florida Law Related Education As- 
sociation, Inc., welcomes the contin- 
ued involvement of “gatekeepers to 
democracy” from Florida’s legal com- 
munity in advancing the cause of 
law-related and civic education at 
home and abroad. Together, judges, 
lawyers, and educators can ensure 
that “all persons alike share in the 
government to the utmost.” O 


1 For more information on the national 
administration of Civitas: An Interna- 
tional Civic Education Exchange Pro- 
gram contact Center for Civic Education, 
5146 Douglas Fir Rd., Calabasas, CA 
91302-1467; telephone: 818/591-9321; 
facsimile: 818/591-0527; e-mail: 
international@civiced.org; Internet: 
www.civiced.org. 

2 Visit http://www.civnet.org f or addi- 
tional information on Civitas Interna- 
tional. 

8For additional information on the 
Florida-Hungary-Texas Civitas partner- 
ship, contact The Florida Law Related 
Education Association, Inc., 1625 Met- 
ropolitan Circle, Suite B, Tallahassee 
32308; telephone: 850/386-8223; fac- 
simile: 850/386-8292; e-mail: 
ejaflrea@nettally.com; Internet: 
www.flrea.org. 

* To learn more about Civitas-Hungary 
visit the association’s bilingual (English 
and Hungarian) web-site at 
www.civitas.hu. 

5 Jeffrey W. Cornett, Charles D. 
Dziuban, and Patsy Moskal, An Evalu- 
ation of “Citizen in a Democracy”, un- 
published manuscript, The Florida Law 
Related Education Association, Inc., Tal- 
lahassee (1998). 

® Adrian Karatnycky, The Compara- 
tive Survey of Freedom 1989-1999 in 
Karatnycky, ed. FREEDOM IN THE WorRLD: 
THE ANNUAL SuRVEY OF Po.iticaL RIGHTS 
AND Civit LIBERTIES 1998-1999 (1999) at 
3. 

1. 

7d. 


Ernest Abisellan is associate di- 
rector of administration and interna- 
tional affairs with The Florida Law Re- 
lated Education Association, Inc. He 
oversees the association’s international 
citizenship education initiatives and has 
traveled extensively in Hungary over the 
past two years in support of the Civitas 
Exchange Program.He graduated from 
Furman University with a B.A and holds 
a M.S. from Florida State University. 
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Trial Lawyers Forum 


Sunshine in Litigation 


ither Florida’s Sunshine in 

Litigation Statute,' 

§69.081 (1998) (the “Sun- 

shine Statute”), is not 
widely known, or it is so clear in its 
intent and meaning that the courts 
never get much of an opportunity to 
interpret it. This is surprising be- 
cause secrecy’ is not the friend of an 
attorney representing a person in- 
jured by a hazardous product.* Or- 
ders, judgments, agreements, or 
contracts can prevent a party from 
obtaining information for use in liti- 
gation or from disclosing informa- 
tion beyond the particular litiga- 
tion. If an attorney is unable to 
obtain information on a hazardous 
product, an otherwise meritorious 
case might not be pursued. If the 
dissemination of the information 
relating to a hazardous product is 
limited to the particular litigation, 
unsuspecting persons may continue 
to be exposed to the hazard. 

On the other hand, forcing a com- 
pany to disclose information can 
result in an injustice if the threat 
forces the settlement of an unwor- 
thy case or discloses business se- 
crets which can then be used by a 
competitor to gain an unfair advan- 
tage. The legislature, in enacting 
the Sunshine Statute, attempted to 
balance the competing interests. 


An Overview of the Statute 
The Sunshine Statute can be di- 
vided into two parts. The first part 
of the statute’ prevents “orders, 
judgments, agreements or contracts 
which have the purpose or effect of 
concealing a public hazard, informa- 
tion concerning a public hazard, or 


by Ray Shaw 


The “Sunshine 
Statute” is either not 
widely Known or is 
so Clear in its intent 
and meaning that the 
courts never get 
much of an 
opportunity to 
interpret it. 


information which may be useful to 
the public in protecting themselves 
from injury which may result from 
the public hazard.” (Emphasis sup- 
plied.) The second part of the stat- 
ute’ relates to a “settlement or reso- 
lution against the state, its agencies, 
or subdivisions or against any mu- 
nicipality or constitutionally created 
body or commission.” (Emphasis 
supplied.) Any order, judgment, 
agreement, or contract which has 
the effect of concealing any settle- 
ment or resolution is declared void, 
contrary to public policy, and not 
enforceable.® 

Public hazard is defined to mean 
“an instrumentality, including but 
not limited to any device, instru- 
ment, person, procedure, product, or 


a condition of a device, instrument, 
person, procedure or product, that 
has caused and is likely to cause 
injury.”’ 

Trade secrets are protected, but 
only if they meet the definition set 
forth in FS. §688.002 and are not 
“pertinent” to public hazards.* Pro- 
prietary confidential business infor- 
mation, or other information that 
is confidential under state or fed- 
eral law, also is protected.® 

Standing to contest an order, judg- 
ment, agreement, or contract in vio- 
lation of this section is granted to a 
“substantially affected person,” 
including the media, and “any per- 
son,”"! by motion or declaratory judg- 
ment action pursuant to chapter 86. 

A party attempting to prevent 
disclosure must file a motion with 
a showing of good cause. Upon this 
occurring, the court will examine the 
information in camera. 


The Sunshine Statute 
in the Courts 

Unfortunately, there are not many 
appellate decisions which can help 
in the analysis of the statute. The 
following cases, however, have con- 
strued the statute. 

ACand5S, Inc. v. Askew, et al., 595 
So. 2d 895 (Fla. lst DCA 1992), was 
an asbestos case. There had been a 
federal court protective order en- 
tered in 1980, in a case in which 
ACandS was a defendant. ACandS 
moved in the state trial court to 
enforce the federal protective order. 
The trial judge denied the motion. 
ACandS filed for a writ of certio- 
rari. The court denied the petition 
on the premise that ACandS had 


THE FLORIDA BAR JOURNAL/JANUARY 2000 63 


not demonstrated both a departure 
from the essential requirements of 
law and an injury which could not be 
remedied by appeal from the final 
order. The court did note that 
§69.081 was brought to the atten- 
tion of the trial court. ACandS had 
argued that this statute was inap- 
plicable because the public was 
aware of the dangerous nature of 
asbestos. The court pointed out that 
the petitioner failed to recognize 
that the statute includes a prohibi- 
tion against a court order which con- 
ceals “any information concerning a 
public hazard,” which included the 
depositions in question.’ 

The statute may only apply in 
Florida state courts. The only re- 
ported federal decision, Ronque uv. 
Ford Motor Company, 23 Fed. R. Serv. 
3d (Callaghan) 1299, (Middle Dis- 
trict of Fla., Jacksonville Division, 
May 19, 1992), held that §69.081 is 
a procedural rule and inapplicable. 

The case of E.I. DuPont De 
Nemours & Company v. Billy W. 
Lambert, et al., 654 So. 2d 226 (Fla. 
2d DCA 1995), involved litigation 
over Benlate. A confidentiality or- 
der had been previously entered. 
The Department of Agriculture and 
Consumer Services and the Lake- 
land Publishing Corporation filed 
motions pursuant to §69.081 to set 
aside the order. The trial court set 
aside the order without allowing a 
hearing on the merits of the Sun- 
shine Act issues and the appellate 
court held this was a violation of 
DuPont’s procedural due process 

General Motors Corporation v. 
Betty Haire Dickerson, et al., 654 So. 
2d 1036 (Fla. 4th DCA 1995), in- 
volved a product liability/personal 
injury suit and a claim by General 
Motors of the trade secret privilege. 
The special master reviewed 50,000 
documents in camera and ruled 
without a hearing that they were not 
entitled to protection. General Mo- 
tors petitioned for a writ of certio- 
rari which was granted by the ap- 
pellate court because, based on its 
review of the limited record before 
it, the report of the special master 
was clearly erroneous. Section 
69.081 was mentioned in a footnote, 


but only that there was some argu- 
ment in the trial court as to whether 
it applied; the appellate court stated 
that the issue was not before it at 
this time. 


Trade Secrets 

Trade secrets receive protection 
under the statute, but only if they 
are not pertinent to public haz- 
ards.'* The statutory definition of 
“trade secret” is 
information, including a formula, pat- 
tern, compilation, program, device, 
method, technique, or process that: (a) 
derives independent economic value, 
actual or potential, from not being gen- 
erally known to, and not being readily 
ascertainable by proper means by, 
other persons who can obtain economic 
value from its disclosure or use; and 
(b) is the subject of efforts that are rea- 
sonable under the circumstances to 
maintain its secrecy.’ 


The courts, in dealing with the 
question of whether a trade secret 
in fact exists, have established cri- 
teria to apply in the analysis pro- 
cess. The court in Lovell Farms Inc. 
v. Joseph Levy, 641 So. 2d 103 (Fla. 
3d DCA 1994), citing from Lee v. 
Cercoa, Inc., 433 So. 2d 1, 2 (Fla. 4th 
DCA 1983) stated: 


The plaintiff must establish . . . (a) that 
the process is a secret; (b) the extent 
to which the information is known 
outside of the owner’s business; (c) the 
extent to which it is known by employ- 
ees and others involved in the owner’s 
business; (d) the extent of measures 
taken by the owner to guard the se- 
crecy of the information; (e) the value 
of the information to the owner and to 
competitors; (f) the amount of effort 
or money expended by the owner in 
developing the information, and (g) the 
ease or difficulty with which the infor- 
mation could be properly acquired or 
duplicated by others. 


In addition to the in camera in- 
spection, the courts have held that 
an evidentiary hearing with expert 
testimony might be appropriate.'® 

If the trade secret defense is de- 
feated, one can expect a trip to the 
appellate courts. “Certiorari review is 
available for an order that denies pro- 
tection from disclosure of information 
that is alleged to be privileged.” 


Public Records 

That portion of the Sunshine Stat- 
ute which deals with the government 
provides that the custodian of any 
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document, record, contract, or agree- 
ment relating to any settlement as 
set forth in this section shall main- 
tain said public records in compli- 
ance with chapter 119.'* 

Custodian is defined as: “The 
elected or appointed state, county, 
or municipal officer charged with the 
responsibility of maintaining the 
office having public records, or his 
or her designee, shall be the custo- 
dian thereof.” 

A public record is defined as: “all 
documents, papers, letters, maps, 
books, tapes, photographs, films, 
sound recordings, data processing 
software, or other material, regard- 
less of the physical form, character- 
istics, or means of transmission, 
made or received pursuant to law or 
ordinance or in connection with the 
transaction of official business by 
any agency.””° 

The Florida Supreme Court con- 
strued the term “record” in Shevin, 
et al., v. Byron Harless, et al., 379 So. 
2d 633 (Fla. 1980). The court stated 
at 640: 


To give content to the public records 
law which is consistent with the most 
common understanding of the term 
“record,” we hold that a public record, 
for purposes of section 119.011(1), is 
any material prepared in connection 
with official agency business which is 
intended to perpetuate, communicate, 
or formalize knowledge of some type. 
To be contrasted with “public records” 
are materials prepared as drafts or 
notes, which constitute mere precur- 
sors of governmental “records” and are 
not, in themselves, intended as final 
evidence of the knowledge to be re- 
corded. 

Matters which obviously would not 
be public records are rough drafts, 
notes to be used in preparing some 
other documentary material, and tapes 
or notes taken by a secretary as dicta- 
tion. Inter-office memoranda and in- 
tra-office memoranda communicating 
information from one public employee 
to another or merely prepared for fil- 
ing, even though not a part of an 
agency’s later, formal public product, 
would nonetheless constitute public 
records inasmuch as they supply the 
final evidence of knowledge obtained 
in connection with the transaction of 
official business. 


If the custodian fails to disclose 
and provide any record as set forth 
in §69.081, the sanctions as set forth 
in chapter 119 apply. The listed sanc- 
tions”! are: 


| 
| 


1) Suspension and removal or im- 
peachment. 

2) Misdemeanor of the first de- 
gree, if knowingly and willfully vio- 
lates the provision. 

3) Fine not exceeding $500. 

If an action is brought to enforce any 
provision of chapter 119, the court 
must set an immediate hearing. The 
agency must either comply with an 
order to open its records for inspec- 
tion or obtain an appellate stay order 
within 48 hours of the issuance of the 
order to open the records. Attorneys’ 
fees, at both the trial and appellate 
level, are available.” 


Question of Standing 

The persons who have standing to 
seek enforcement of the Sunshine 
Statute are “any substantially af- 
fected person”™ and “any person.” 
It is unfortunate that the drafters 
chose the phrase “substantially af- 
fected person” as that phrase is a 
term of art used in various statutes 
to allow persons to challenge govern- 
mental action and rulemaking.”> For 
example, in Ward v. Board of Trust- 
ees of the Internal Improvement Trust 
Fund, et al., 651 So. 2d 1236 (Fla. 
4th DCA 1995), Ward challenged the 
validity of proposed amendments to 
the Administrative Code relating to 
the construction of docks in aquatic 
preserves. The hearing office dis- 
missed his petition for lack of stand- 
ing. The court addressed the issue 
of standing by stating: 
Section 120.54(4) grants to “any sub- 
stantially affected person” standing to 
challenge the validity of a proposed 
agency rule “on the ground that the 
proposed rule is an invalid exercise of 
delegated legislative authority.” In or- 
der to meet the substantially affected 
test of section 120.54(4), the petitioner 
must establish: (1) a real and sufficiently 
immediate injury in fact; and (2) “that 
the alleged interest is arguably within 


the zone of interest to be protected or 
regulated.” 


Oddly enough, the part of the stat- 
ute which relates to the government 
does not use the term “substantially 
affected person”; rather, it only says 
“person.” 


Conclusion 
Some general conclusions can be 
drawn from the statute and the 


above analysis. First, the statute is 
underutilized. Second, unless the 
defendant’s procedural due process 
rights are respected, an appeal is 
likely. This is especially true if the 
trade secret privilege has been 
raised. Third, standing is a problem. 
Clearly the parties and the media 
have standing, but what about the 
attorney who has a similar case and 
does not want to have to fight the 
battle all over again in his or her 
case? Does he or she have standing? 
If the case was on appeal, a good 
argument could be made that an 
attorney with a similar case or an 
organization such as the Academy 
of Florida Trial Lawyers would have 
amicus rights.?’O 


11990 Fla. Laws ch. 20 (effective 
date July 1, 1990). 

2? For a good discussion of the se- 
crecy problem, see Charles L. 
Henshaw, Jr., The Assault On The 
Citadel Of Secrecy, S.C. Tria, LAWYER 
(Summer 1992). 

>The statute speaks in terms of 
“public hazard” and defines it in broad 
terms as an instrumentality that has 
caused and is likely to cause injury. 

4 Fra. Stat. §69.081(1—7) (1997). 

5 Fra. Stat. §69.081(8) (1997). 

® Fria. Stat. §69.081(9) (1997) re- 
quires notice of the expenditure of 
public funds in excess of $5,000, un- 
less the settlement is approved by a 
court of competent jurisdiction. 

7 Fria. Stat. §69.081(2) (1997). 

8 Stat. §69.081(5) (1997). 

Stat. §69.081(8) (1997). Note 
this is an expansion over subsection 
(5). 

© Fra. Stat. §69.081(6) (1997). 

1 Fia. Stat. §69.081(8)(a) (1997). 

2 ACandS, Inc., 597 So. 2d at 899. 

8 The case was remanded for hear- 
ing on the Sunshine Act and consti- 
tutionality of the statute. Shepard’s 
does not reveal any further appellate 
treatment, except for cites in DSA 
Marine Sales & Serv. v. County of 
Manatee, 661 So. 2d 907 (Fla. 2d 
D.C.A. 1995), and in a law review ar- 
ticle, 83 Gro. L.J. 2619, 2651. 

4 Fra. Stat. §69.081(5) (1997). 

BFiLA. Stat. §688.002(4)(a), (b) 
(1997). 

% Lovell Farms, 641 So. 2d at 105, 
and Uniroyal Goodrich Tire Com- 
pany v. Nedward C. Eddings, et al., 
673 So. 2d 131, 132 (Fla. 4th D.C.A. 
1996). 

" Salick Health Care Inc., v. Jerome 
J. Spunberg, M.D., et al., 722 So. 2d 
944 (Fla. 4th D.C.A. 1998). Fia. Star. 
§69.081(5) (1998) does not create the 


privilege but Fia. Star. §90.506 (1991) 
does. 

*® Fia. §69.081(8)(b) (1997). 

® Fra. Stat. §119.021 (1997). 

® Fra. Stat. §119.011(1) (1997). 

4 Stat. §119.02, 119.10(1), (2) 
(1997). 

2 Stat. §§119.11(1), (2), 119.12 
(1997). 

3 Fia. Stat. §69.081.(6) (1997). 

Fra. Stat. §69.081(8)(a) (1997). 

* A Lexis search of the term “sub- 
stantially affected person” in the 
Florida Statutes produces 27 cites to 
sections of the statutes in which the 
term is used in connection with gov- 
ernmental or agency action. For ex- 
ample: Stat. §163.3213 (1998); 
Fria. Stat. §120.56 (1998); Fia. Star. 
§553.77 (1998); Fia. Stat. §373.2295 
(1998); Fia. Stat. §403.0752 (1998); 
Fa. Stat. §120.565 (1998). 

* Ward, 651 So. 2d at 1237. See also 
Televisual Communs., Inc. v. State, 
667 So. 2d 372 (Fla. lst D.C.A. 1995); 
Chiles v. Department of State, 711 So. 
2d 151 (Fla. lst D.C.A. 1998); Invest- 
ment Corp. v. Division of Pari-Mutuel 
Wagering, 714 So. 2d 589 (Fla. 3d 
D.C.A. 1998); and Grippe v. Florida 
Dep’t of Bus. & Professional Regula- 
tion, Case No. 98-2100, Court of Ap- 
peals of Florida, Fourth District, 
March 17, 1999. 

7“ Fa. R. App. P. 9.370. For a few gen- 
eral principles of amicus curiae briefs, 
see Ciba-Geigy, Ltd. v. Fish Peddler, 
Inc., 683 So. 2d 522 (Fla. 4th D.C.A. 
1996) (Amicus curiae briefs are gen- 
erally for the purpose of assisting the 
court in cases which are of general 
public interest, or aiding in the pre- 
sentation of difficult issues; though 
not normally impartial, the briefs 
should not argue the facts in issue; 
the briefs will not be allowed if used 
only to give one side more exposure 
than the rules contemplate; the briefs 
should not contain a statement of the 
case or fact, but should get right to 
the additional information that will 
assist the court.). 
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half of the Trial Lawyers Section, 
Michael G. Tanner, chair, and D. Keith 
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Criminal Law 


Legal Malpractice in the Criminal Context: 


Is Postconviction Relief Required? 


ne of the emerging areas 

of legal malpractice 

claims is the action by 

the criminal defendant 
against the attorney that repre- 
sented that defendant on a crimi- 
nal case. Oftentimes the criminal 
defendant files a motion for 
postconviction relief alleging the in- 
effective assistance of counsel and 
seeking a new trial, but that same 
defendant also files a civil suit 
against the attorney for damages 
for that attorney’s alleged profes- 
sional negligence. This article will 
attempt to explain how the courts 
in Florida and other states have 
treated this issue and, specifically, 
the pleading barrier that has been 
added to make these suits espe- 
cially difficult to maintain. 

An action for legal malpractice in 
Florida generally requires “(1) the 
employment of the attorney; (2) the 
attorney's neglect of a reasonable 
duty; and (3) that the attorney’s 
negligence was the proximate cause 
of the loss to the client.” Rowe v. 
Schreiber, 725 So. 2d at 1249 (Fla. 
4th DCA 1999). Courts have con- 
sistently been presented with mo- 
tions to dismiss based on the de- 
fense that the statute of limitations, 
which is two years in Florida for le- 
gal malpractice,' bars the suit. The 
Fourth District Court of Appeal has 
held that a precondition to a legal 
malpractice action is the setting 
aside of the criminal defendant’s 
conviction on appeal or in a 
postconviction proceeding. See 
Rowe, 725 So. 2d at 1249. The court 
in Rowe was persuaded by decisions 
from Alaska,” Nevada,’ New York,* 


by Robert J. Hoffman 


The court probably 
sided with the states 
that have adopted 
the postconviction 
relief approach to 
preserve the 
uniformity of the law 
and to promote the 
orderly administration 
of justice. 


Oregon,® and Texas.® The court in 
Rowe chose to join the majority of 
states in imposing this additional 
element for claims based on alleged 
malpractice in the context of a 
criminal case. Indeed, even prior to 
the decision in Rowe, the U.S. Dis- 
trict Court for the Middle District 
of Florida, Orlando Division, held 
that in applying Florida law, when 
criminal defendants plead guilty to 
a crime, as malpractice plaintiffs, 
they must prove their innocence in 
order to maintain a cause of action 
against their attorney. See Orr v. 
Black & Furci, P.A., 876 F. Supp. 
1270 (M.D. Fla. 1995). In essence, 
the court found that the proximate 
cause of the defendant’s damages 
was the defendant’s guilt and his 
guilt alone. See Orr, 876 F. Supp. at 
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1267, citing Weiner v. Mitchell, 
Silberberg & Knupp, 114 Cal. App. 
39, 170 Cal. Rptr. 533, 538 (1980). 
The court in Rowe acknowledged 
that several states have taken a 
different view and have decided 
that, as a prerequisite for mainte- 
nance of a cause of action, the mal- 
practice plaintiff must pursue a civil 
suit and postconviction proceeding 
simultaneously. See Rowe, 725 So. 
2d at 298; see also Silvers v. Brodeur, 
682 N.E.2d 811 (Ind. Ct. App. 1997) 
(adopting discovery rule to bar 
claims filed more than two years 
after discovery of malpractice). 
One of the key policy reasons 
Florida courts have cited in barring 
a defendant from bringing a mal- 
practice claim is that it would be 
illogical and unreasonable to allow 
the criminal defendant the oppor- 
tunity to collect from his counsel 
damages in a civil suit for ineffec- 
tive representation when that de- 
fendant has failed in attacking his 
conviction on grounds of ineffective 
assistance of counsel. See Zeidwig 
v. Ward, 548 So. 2d 209 (Fla. 1989). 
Rowe also recognized conflict with 
an earlier decision of the First Dis- 
trict Court of Appeal which did not 
require the finding of postconviction 
relief for ineffective assistance of 
counsel. See Martin v. Pafford, 583 
So. 2d 736, 738 (Fla.1st DCA 1991). 
The Fifth District Court of Appeal 
followed its own decision in Steele v. 
Kehoe, 724 So. 2d 1192 (Fla. 5th 
DCA 1998), when it affirmed a sum- 
mary judgment against a malprac- 
tice plaintiff because he had failed 
to obtain exoneration in the crimi- 
nal court. See Mongelli v. Niles, 719 


| 


So. 2d 341 (Fla. 5th DCA 1998). 
Steele v. Kehoe, 724 So. 2d at 1192, 
although it addressed whether the 
defendant should be allowed a de- 
layed hearing on his counsel’s fail- 
ure to file a Rule 3.850 motion in a 
timely manner, is instructive. The 
court in Steele recognized that in the 
usual case, exoneration is a prereq- 
uisite to a legal malpractice action 
arising from a criminal prosecution. 
Id. at 1193. The court favorably 
cites the main policy reasons for re- 
quiring such a rule. 
First, criminal procedure provides a 
remedy for ineffective assistance of 
counsel. Judicial economy will be best 
served if we permit the criminal court 
to determine the issue of ineffective 
assistance of counsel. If the court 
should determine that the attorney’s 
representation, even if subpar, did not 
affect the result of the criminal trial 
then a subsequent malpractice action 
should not lie. Second, public policy 
should recognize that unless a defen- 
dant is exonerated, the proximate 
cause of the defendant’s conviction is 
his or her commission of a crime and 
not legal malpractice. Third, and most 
important, unless exoneration is ac- 
complished, a legal malpractice action 
would be an inadequate remedy. 


See id. 

The court in Steele certified the 
question of “whether it was appro- 
priate to order a belated hearing in 
order to determine whether the at- 
torney was in fact retained to file a 
post-conviction motion and, if so, to 
determine the validity of the issues 
that defendant asserts should have 
been raised in such motion?” See id. 
at 1195. Review of Steele was 
granted by the Supreme Court of 
Florida. See Steele v. Kehoe, 722 So. 
2d 194 (Fla. 1998) (Table). 

On May 27, 1999, the Supreme 
Court of Florida decided Steele v. 
Kehoe, No. 92-950 (Fla. May 27, 
1999). The Steele court adopted the 
majority approach and held that a 
convicted defendant must obtain 
appellate or postconviction relief as 
a precondition to maintaining a le- 
gal malpractice action. Jd. Further, 
the court held that the statute of 
limitations has not commenced un- 
til the defendant has obtained final 
appellate or postconviction relief. Id. 
In deciding Steele, the court disap- 
proved of Martin v. Pafford, 583 So. 


The Steele court 
held that a convicted 
defendant must 
obtain appellate or 
postconviction relief 
as a precondition to 
maintaining a legal 
malpractice action. 


2d 736 (Fla. lst DCA 1991). 

One decision not cited by the court 
in Rowe was the California Supreme 
Court’s decision in Wiley v. County 
of San Diego, 966 P.2d 983 (Cal. 
1998). The court held that a mal- 
practice plaintiff in the context of a 
criminal action is required to show, 
as a necessary element of the 
plaintiff’s cause of action, actual 
innocence. See Wiley, 966 P.2d at 990. 
The court placed great weight on the 
fact that in the criminal malprac- 
tice context, a defendant’s own crimi- 
nal act remains the ultimate source 
of his predicament, irrespective of 
counsel’s subsequent negligence. Jd. 
at 988. The court placed special 
emphasis on the differences be- 
tween regular tort liability for mal- 
practice and malpractice in the con- 
text of a criminal case and the 
constitutional protections available 
to the criminal defendant. See id. at 
989-990. 

The Supreme Court of Pennsylva- 
nia in Bailey v. Tucker, 533 Pa. 237, 
621 A.2d 108 (Pa. 1993), in its deci- 
sion adopting the exoneration stan- 
dard, pointed to some additional 
policy reasons not cited in the 
Florida decisions of Rowe and Steele. 
The court stated that the threat of 
malpractice actions against crimi- 
nal defense attorneys could lead to 
a diminution of defense counsels’ 
willingness to exercise independent 
legal judgment, lessen the use of 
plea bargains, and, finally, provide 
a disincentive to practitioners in the 


field of criminal defense to continue 
in the field. See Bailey, 621 A. 2d at 
114. 

The Supreme Court of Oregon in 
Stevens v. Bispham, 316 Or. 221, 851 
P.2d 556 (Or. 1993), in adopting the 
exoneration requirement, pointed 
out that many prisoner complaints 
about counsel allege the failure to 
get “a better deal.” See Stevens, 851 
P.2d at 561. The court, with good rea- 
son, argues that it would be inap- 
propriate, absent postconviction re- 
lief, to “treat a convicted offender as 
having been caused ‘harm’ in a le- 
gally cognizable way by any dispo- 
sition of that person’s case that was 
legally permissible.” Jd. at 561. 
Other courts that have adopted the 
actual innocence standard have been 
the Supreme Courts of New Hamp- 
shire,’ Texas,* Wisconsin,® and 
Idaho."° 

Probably the most often cited deci- 
sion to the contrary requiring a plain- 
tiff in a criminal malpractice case to 
obtain successful postconviction relief 
would be the Michigan Supreme 
Court’s decision in Gebhardt v. 
O’Rourke, 510 N.W. 2d 900 (Mich. 
1994). The Michigan court rejected the 
“no relief-no harm rule” because the 
court considered it a legal fiction with 
serious analytical flaws. See 
Gebhardt, 510 N.W. 2d at 906. The 
Michigan court was most persuaded 
by the potential subversion of the stat- 
ute of limitations when a criminal 
defendant is allowed to first obtain 
postconviction relief before starting 
the clock on the limitation period. See 
id. at 907. The Michigan court 
adopted a “two track” approach which 
requires the criminal defendant to 
pursue his malpractice claim simul- 
taneously with any postconviction 
matter. Id. at 907. The court viewed 
this “two track” approach as the best 
balance between competing concerns 
of fairness to criminal defendants and 
allowing the attorney a fair opportu- 
nity to defend. The Ohio Supreme 
Court in Krahn v. Kinney, 538 N.E.2d 
1058 (Ohio 1989), did not require the 
reversal of the criminal defendant’s 
conviction in order to state a claim for 
legal malpractice arising from repre- 
sentation in a criminal proceeding. 
Id. at 1061. However, the court in 
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Krahn would also allow the doctrine 
of collateral estoppel to preclude fur- 
ther litigation of issues which were 
litigated in a prior postconviction 
proceeding. Jd. at 1062. The Su- 
preme Court of Nebraska adopted 
the Gebhardt analysis in Seevers v. 
Potter, 537 N.W.2d 505 (Neb. 1995), 
primarily because the court relied 
upon the Nebraska limitations stat- 
ute which begins running upon the 
occurrence of the professional negli- 
gence. See Seevers, 537 N.W.2d at 
511. Finally, the Court of Appeals 
for New Mexico followed Michigan’s 
“two track” approach in Duncan v. 
Campbell, 936 P.2d 863 (N.M. 1997). 

The U.S. Court of Appeals for the 
Seventh Circuit in Levine v. Kling, 
123 F.3d 580 (7th Cir. 1997), in an 
opinion by Chief Judge Posner, ruled 
that if the Supreme Court of Illinois 
was confronted with the issue, it 
would side with the jurisdictions 
which require the defendant to prove 
he was innocent of the crime with 
which he was charged. See id. at 582. 
The court stated, in dicta, that “[t]he 
guilty criminal may be able to ob- 
tain an acquittal if he is skillfully 
represented, but he has no right to 
that result ... and the law provides 
no relief if the ‘right’ is denied him.” 
See id. at 582. 

Finally, several courts have 
adopted an approach that might be 
labeled as a middle ground, based on 
the ordinary negligence standard. The 
Supreme Court of Alabama, although 
not adopting the postconviction relief 
standard, requires that a criminal 
malpractice plaintiff prove that “in 
the absence of the alleged negligence 
the outcome of the case would have 
been different.” See Herring v. 
Parkmann, 631 So. 2d 996, 1001 (Ala. 
1994), citing Hall v. Thomas, 456 So. 
2d 67, 68 (Ala. 1984). 

An interesting approach was 
adopted by the Supreme Court of 
North Dakota in Klem v. Greenwood, 
450 N.W.2d 738 (N.D. 1990). There, 
the plaintiffs criminal conviction 
was ultimately reversed on appeal 
after the trial court erred in closing 
the trial to the public during a child 
victim’s testimony. See id. at 739. 
The court found that even though the 
objection made by the attorney to 


the closure had preserved the issue 
for appeal, the court had not neces- 
sarily found that the attorney had 
met the standard of care required 
for a prudent attorney. See id. at 
744. 

The Maryland Supreme Court, 
although not specifically deciding 
the issue, in dicta indicated that a 
criminal plaintiff would be entitled 
to recover damages for conduct which 
was the product of ineffective repre- 
sentation that was short of a wrong- 
ful conviction or sentence. See 
Fischer v. Longest, 637 A.2d 517, 522, 
99 Md. App. 368 (Md. Ct. Spec. App. 
1994). 

The District of Columbia Court of 
Appeals’ decision in Smith v. Public 
Defender, 686 A.2d 210 (D.C. 1996), 
held that the constitutional stan- 
dard under Strickland v. Washington, 
466 U.S. 668 (1984), is a minimum 
standard. The court reasoned that 
its earlier decision in Brown v. Jonz, 
572 A.2d 455 (D.C. 1990), was lim- 
ited to the proposition that legal 
malpractice claims are not auto- 
matically barred whenever a plain- 
tiff has unsuccessfully pursued a 
claim for ineffective assistance of 
counsel. See Smith, 686 A.2d at 212. 
The court reasoned that because the 
legal standards of care are different 
for the two types of cases, its hold- 
ing was a rejection of the majority 
of the courts that have held the two 
standards are essentially equiva- 
lent. See id. at 212. 

Both the Supreme Court of Dela- 
ware and the U.S. District Court, 
District of Columbia, have held that 
the standard for judging malprac- 
tice claims in the criminal context 
requires the plaintiff to show that 
the result of his criminal trial would 
have been different had his attor- 
ney not committed the alleged mis- 
conduct. See Sanders v. Malik, 711 
A.2d 32, 34 (Del. 1998); Williams v. 
Callaghan, 938 F. Supp. 46 (D.C. 
1996). In addition, the Supreme 
Court of Tennessee has also adopted 
the usual malpractice standard 
when applied to criminal malprac- 
tice claims. See Sanjines v. Ortwein 
& Associates, P.C., 984 S.W.2d 907, 
910 (Tenn. 1998). 

It appears that a majority of the 
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courts which have considered the is- 
sue of an action for legal malprac- 
tice in a criminal proceeding have 
concluded that, at the very least, the 
criminal defendant must somehow 
be exonerated on appeal or by post- 
conviction proceedings before a suit 
may be maintained. Some courts 
have even gone so far as to require 
the criminal defendant to establish 
actual innocence of the crime or any 
lesser included offenses therein. 
Since the Supreme Court of Florida 
decided Steele, the question that was 
open in this state has been an- 
swered. The Supreme Court prob- 
ably sided with the majority of the 
states that have adopted the 
postconviction relief approach in or- 
der to preserve the uniformity of the 
law and to promote the orderly ad- 
ministration of justice. O 


1 Fra. Star. §95.11(4)(a) (1999). 

2 Shaw v. State Dep’t of Admin., 816 
P.2d 1358 (Alaska 1991). 

3 Morgano v. Smith, 879 P.2d 735, 737 
(Nev. 1994). 

* Carmel v. Lunney, 70 N.Y.2d 169 
(1987). 

5 Stevens v. Bispham, 851 P.2d 556, 
560 (Or. 1993). 

® Peeler v. Hughes & Luce, 909 S.W.2d 
494 (Tex. 1995). 

7 Mahoney v. Shaheen, Capiello, Stein 
& Gordon, P.A., No. 96-640 (N.H. April 
16, 1999) (Westlaw). 

5 Peeler v. Hughes & Luce, 909 S.W.2d 
494 (Tex. 1995). 

° Reimann v. Ginsberg, No. 98-1478 
(Wis. Feb. 4, 1999) (Westlaw). 

© Lamb v. Manweiler, 923 P.2d 976 
(Idaho 1996). 
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Labor and Employment Law 


Application of the Florida Civil Rights Act 
to Extraterritorial “Employees” in 
Sinclair v. De Jay Corp. Gives a “Parochial” 
Statute Potentially Limitless Application 


by Courtney B. Wilson and Sarah A. Mindes 


he Florida Human Rights 

Act, passed in 1977, and 

its amendment by the 

Florida Civil Rights Act 
of 1992 (FCRA),' substantially mir- 
ror Title VII of the Civil Rights Act 
of 1964? and its 1991 amendments.’ 
While Title VII provides remedies 
for employment discrimination 
throughout the United States, the 
FCRA ordinarily has been utilized 
as an alternative remedy only in in- 
stances in which the plaintiff/em- 
ployee and defendant/employer are 
both “Floridians.” However, this 
apparent implied territorial limita- 
tion was tested in the recent 11th 
Circuit case of Sinclair v. De Jay 
Corporation, 170 F.3d 1045 (11th 
Cir. 1999). 

Unfortunately, the court rejected 
the opportunity to engage in a com- 
prehensive interpretation of the 
appropriate geographic reach of the 
FCRA, declining to examine the 
FCRA’s comprehensive statutory 
scheme or its legislative purpose; 
nor did the court look to interpre- 
tations of other Florida statutes 
with potential extraterritorial ap- 
plications or analogize to parallel 
issues in the application of Title VII 
to multinational businesses. In- 
stead, the 11th Circuit focused only 
on isolated definitional language 
within this state statute, and en- 
gaged in a simplistic “plain mean- 
ing” analysis.‘ Though the limited 
holding of Sinclair may seem justi- 
fiable standing alone, its “plain lan- 
guage” standard for interpreting 
the FCRA leaves open a Pandora’s 
box of litigation over the application 
of the FCRA to persons’ and conduct 


Sinclair offered the 
opportunity to 
impose sensible 
limits on the 
territorial reach of 
the FCRA. 
Unfortunately, the 
11th Circuit declined 
this opportunity. 


with little or no nexus to Florida. 


The Florida Civil Rights Act 

The FCRA was passed in 1992. 
The statute was closely modeled 
after Title VII and Florida courts 
have consistently held that deci- 
sions interpreting Title VII are per- 
suasive authority for a similar con- 
struction of the FCRA.® However, 
there are differences in administra- 
tive prerequisites (for example, un- 
der the FCRA, aggrieved persons 
can opt for an adversary adminis- 
trative hearing rather than filing 
suit) and differing limitations on 
available relief that can create sub- 
stantial incentives for potential 
plaintiffs to pursue an FCRA claim 
as an alternative or in addition toa 
Title VII claim.’ 

On its face, the most significant 


difference between the state and 
federal statutes is the presumed 
territorial limitation of the FCRA. 
However, while Title VII contains 
specific provisions addressing the 
issue of its application abroad,’ no 
provision of the FCRA specifically 
addresses the statute’s geographic 
scope. Nevertheless, the FCRA’s 
express purpose is to secure free- 
dom from discrimination “for all 
individuals within the state,” and 
thus it cannot be gainsaid that the 
statute is limited, in some fashion, 
to claims having a nexus with 
Florida. 


Sinclair v. De Jay 
Corporation 

The defendant/employer, De Jay, 
was a foreign (non-Florida) corpo- 
ration and apparently maintained 
its principal place of business in 
Tennessee. However, De Jay also 
operated a small office in Florida 
where the plaintiff, Sinclair, was 
employed. Sinclair was apparently 
a resident and “citizen” of Florida, 
as the case was in federal court on 
the basis of diversity jurisdiction.® 
(Sinclair asserted no Title VII or 
other federal claims.) 

Sinclair alleged that she was 
sexually harassed by a De Jay su- 
pervisor and, despite her com- 
plaints, De Jay management failed 
to “remedy the situation.”*° Id. at 
1045-46. Sinclair also made allega- 
tions of retaliation and religious 
discrimination. Jd. at 1046. Before 
addressing the merits, De Jay 
moved for summary judgment on 
the grounds that it was not an “em- 
ployer”" subject to the provisions of 
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the FCRA. The parties acknowl- 
edged that though De Jay employed 
more than 15 employees nationwide, 
it did not employ the required mini- 
mum of 15 employees within the 
State of Florida. Thus, the issue was 
purely a legal one, requiring the 
court to construe the proper territo- 
rial scope of the FCRA. 


District Court Limited 
FCRA to Florida “Employers” 

The district court granted De Jay’s 
motion for summary judgment, hold- 
ing that a defendant must employ at 
least 15 employees within the state 
of Florida to qualify as a statutory 
employer under the FCRA.” The dis- 
trict court began its analysis of the 
issue by examining the stated pur- 
pose of the FCRA. Because the stat- 
ute provides that the FCRA’s general 
purposes are to protect “individuals 
within the state,” the district court 
opined that “[t]he statute’s text 
makes clear that the legislature’s 
concern in enacting the FCRA was 
parochial, and, therefore, counting 
employees of a foreign corporation 
who are working in other states is 
profoundly inconsistent with the pa- 
rochial concerns of the FCRA.” (Or- 
der, Feb. 21, 1998, p. 3.) 

The district court next relied on a 
decision by a hearing officer in 
Palermo v. Kuppenheimer Mfg. Co., 
Inc., 11 F.A.L.R. 4860 (May 2, 1989), 
which the district court construed as 
an authoritative interpretation by 
the Florida Commission on Human 
Relations (FCHR).'* The relevant 
portion of the opinion in Palermo 
stated that it was inappropriate to 
consider whether the FCRA had 
been violated “[aJbsent proof that 
Respondent employed at least 15 
employees in Florida during the rel- 
evant time period.” Jd. (quoting 
Palermo, 11 F.A.L.R. at 4866 (em- 
phasis added)). The district court 
construed Palermo as requiring that 
a defendant employ more than 15 
employees within the state of 
Florida, in order to be an “employer” 
subject to the FCRA. Construing the 
hearing officer’s statement as rep- 
resentative of the FCHR’s interpre- 
tation of the statute, the district 
court determined that it should de- 


Rather than 
examining the FCRA 
as a whole, the 11th 

Circuit confined its 
analysis to the 
subpart which 

defines “employer.” 


fer to this statement in Palermo as 
“exclud[ing] out-of-state employees 
for purposes of establishing 
defendant’s status as an employer.” 
(Order, Feb. 21, 1998, pp. 3-4); 
Sinclair, 170 F.3d at 1047. The dis- 
trict court further opined that it 
must apply the standard set forth 
in Palermo because it fit the 
“FCRA’s parochial premise,” and, 
therefore, was not “arbitrary, capri- 
cious, or manifestly contrary to the 
statute.” (Order, Feb. 21, 1998, p. 4.) 
Lastly, the district court ad- 
dressed other federal courts’ inter- 
pretations of Title VII, amid claims 
that extraterritorial employees 
should be counted toward Title VII's 
15 employee minimum. /d. The dis- 
trict court noted that “many district 
courts have refused to count foreign 
employees of foreign corporations 
when determining whether a defen- 
dant is an employer under Title 
VII.” (Order, Feb. 21, 1998, p. 4.)** 
Thus, by adhering to the Florida 
Supreme Court’s mandate that the 
FCRA be interpreted consistent with 
Title VII," the district court found 
an additional ground to limit the ap- 
plication of the FCRA to entities that 
could qualify as “employers” without 
looking beyond the state of Florida. 


11th Circuit Sidesteps 
Analysis of FCRA’s Scope 
In reviewing the district court’s 
grant of summary judgment, the 
11th Circuit ultimately disagreed, 
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reversing and remanding for further 
proceedings. However, though the 
appellate panel addressed each of 
the substantive bases for the district 
court’s decision, the 11th Circuit ul- 
timately refused to consider any of 
the issues argued by the parties and 
addressed by the lower court.'® In- 
stead, the panel simply noted con- 
flicting arguments on each succes- 
sive point, but then concluded that 
an analysis of those points was un- 
necessary because the “plain mean- 
ing” of the FCRA was clear, unam- 
biguous, and thus controlling. By 
adhering to the “plain meaning” of 
the FCRA’s definition of “employer,” 
the court ultimately failed to con- 
sider definitively the legislative pur- 
pose, comparable interpretations of 
Title VII, or the FCHR’s interpreta- 
tion of the FCRA. 

Rather than examining the FCRA 
as a whole, the 11th Circuit confined 
its analysis to the subpart which 
defines “employer.”’’ The court 
noted that this subpart does not spe- 
cifically require that an employer 
have at least 15 employees in 
Florida, but merely defines “em- 
ployer” as “any person employing 15 
or more employees for each working 
day in each of 20 or more calendar 
weeks in the current or preceding 
calendar year, and any agent of such 
person.” Jd. at 1046 (citing F.'S. Ann. 
§760.02(7)). Focusing on the absence 
of any express geographic restriction 
in this isolated definition, the court 
concluded that requiring an “em- 
ployer” to have 15 employees in 
Florida would alter the plain mean- 
ing of the statute by imposing an 
additional, territorial restriction. Id. 
Thus, because De Jay Corporation 
conceded that it employed a total of 
100 employees nationwide, the court 
determined that it fell “squarely 
within the statutory definition.” Jd. 
at 1046. 

Although the court held it inap- 
propriate to even consider the 
statute’s purpose in light of its sup- 
posedly plain and unambiguous lan- 
guage, the 11th Circuit did initially 
address the district court’s finding 
that, “counting employees of a for- 
eign corporation who are working in 
other states is profoundly inconsis- 
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tent with the parochial concerns of 
the FCRA.” Sinclair, 170 F.3d at 
1047. While agreeing that the 
FCRA’s purpose is “parochial,” the 
appellate panel suggested that this 
“parochial purpose” might be better 
served by an expansive reading of 
the FCRA to ensure a comprehen- 
sive protection of Floridians. 

Further, the 11th Circuit criticized 
the lower court’s analysis for only con- 
sidering the impact of extraterritorial 
application of FCRA on employers 
(“[the district court’s interpretation] 
focuses solely on one side of the em- 
ployment relationship . . . .”). By con- 
trast, the 11th Circuit’s “plain lan- 
guage” analysis deliberately avoided 
any analysis of the impact of extra- 
territorial applications of the FRCA 
whatsoever. Indeed, the court failed 
to consider the effect of its “plain 
meaning” interpretation in other con- 
texts (including the other side of the 
employment relationship which is 
likewise not limited to Florida em- 
ployees) by only examining the defi- 
nition of “employer.” 

Turning to the district court’s re- 
liance on Palermo, the 11th Circuit 
determined that the “in Florida” lan- 
guage in that decision must have 
been “totally gratuitous.” Sinclair, 
170 F.3d at 1048. Moreover, the ap- 
pellate court noted that “the lan- 
guage in a hearing officer’s report 
and recommendation in a particu- 
lar case does not constitute an 
agency interpretation to which we 
owe deference.” Jd. Once again, how- 
ever, the panel expressly rejected 
the notion that the FCHR’s position 
on the territorial reach of the FCRA 
was significant, holding that even 
if the proffered interpretation of 
Palermo was accorded “agency inter- 
pretation” status, it would be disre- 
garded as contrary to the plain 
meaning of the statute. Jd. By once 
again retreating to the plain lan- 
guage of the FCRA, and rejecting a 
proffered (but improbable) agency 
interpretation as irrelevant, the 
court has further undercut any ba- 
sis for future courts to grapple with 
other questions concerning the ex- 
traterritorial reach of the FCRA."* 

Lastly, the 11th Circuit addressed 
the district court’s reliance on other 


federal courts’ interpretations of 
Title VII'® on the similar question 
of whether American” workers 
abroad count toward the 15 “em- 
ployee” minimum for Title VII juris- 
diction. Jd. The district court noted 
that “many district courts have re- 
fused to count foreign employees of 
foreign corporations when determin- 
ing whether a defendant is an em- 
ployer under Title VII.” (Order, Feb. 
21, 1998, p. 4.) However, the 11th 
Circuit panel noted that several of 
these lower court opinions were sub- 
sequently overturned by the Second 
Circuit’s decision in Morelli v. Cedel, 
141 F.3d 39 (2d Cir. 1998).21 Even 
while expressly acknowledging the 
possibility that Morelli may have 
been wrongly decided (the Morelli 
opinion concedes that it is contrary 
to every lower court opinion),”” the 
court refused to consider the merits 
of the competing authorities inter- 
preting Title VII. Further, although 
the 11th Circuit noted that Morelli 
provides that “[t]he nose count of the 
employees relates to the scale of the 
employer rather than to the extent 
of the protection,” the 11th Circuit 
never even attempted to apply this 
rationale to its own analysis in 
Sinclair. Id. at 1048. 

Curiously, the panel does not 


again resort to its “plain language” 
talisman, but instead concludes: 
“(W]e are not inclined to compare 
relations between the United States 
and foreign countries to the relations 
between states.” Jd. at 1048. This 
statement is particularly puzzling 
amidst a decision premised on the 
notion that the plain meaning of defi- 
nitional statutory language is dis- 
positive. Though the operative defi- 
nition on which the court relies is 
identical in the FCRA and Title VII, 
the opinion nevertheless suggests 
that different outcomes may obtain. 
This policy based notion directly con- 
flicts with the court’s predominant, 
“plain language” rationale. 


Conclusion 

Clearly, the end-all for the 11th 
Circuit in this case was the plain 
language of §760.02(7) of the FCRA 
which the court found to be com- 
pletely unambiguous. However, by 
focusing entirely on the definition of 
“employer,” without a single refer- 
ence to the definition of “aggrieved 
person,” the court’s rationale sug- 
gests that persons with no nexus to 
Florida may bring FCRA claims.” 

A consideration of the following 
scenarios will serve to demonstrate 
the potential issues created, or at 


3,000 American childre 
tart smoking every day. 


Of those 3,000 new smokers: 


¢ 30 will be murdered 
¢ 60 will die in traffic accidents 
e 750 will die from smoking-related 
diseases, including lung cancer, 
emphysema and heart disease. 
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least left open, by Sinclair’s overly 
simplistic reasoning: 

1) Plaintiff is a Georgia resident 
employed by a corporation incorpo- 
rated in Georgia with its principal 
place of business also in Georgia. 
Plaintiff sells defendant’s products 
to Florida companies, and occasion- 
ally goes to Florida to either write 
the contracts, or otherwise service 
her Florida accounts. Defendant 
maintains no offices in Florida. 
Apart from the plaintiff, defendant 
has no other employees working in 
Florida. Plaintiff alleges that she 
has been the victim of discrimination 
when her employment is terminated. 

2) A corporation incorporated in 
Delaware, with its principal place 
of business in Maryland, holds its 
annual winter retreat at a resort in 
south Florida. Defendant neither 
maintains any offices in Florida, 
employs any Florida residents, nor 
transacts business in Florida. Plain- 
tiff, a Maryland resident who has 
attended her employer’s winter re- 
treat in south Florida, alleges that 
she was subjected to sexual harass- 
ment, with some of the incidents 
occurring while attending the 
employer’s winter retreat in south 
Florida. 

3) Plaintiff is a Tennessee resi- 
dent employed by a California cor- 
poration. A division of the Califor- 
nia corporation maintains an office 
in Florida. The plaintiff has never 
worked for this division nor per- 
formed any services for the company 
in Florida. Plaintiff alleges that she 
is being held back by a “glass ceil- 
ing,” while men in the corporation, 
including those in Florida, are ad- 
vancing to higher paying positions. 

As the “plain language” of the 
FCRA imposes no express territorial 
limits, Sinclair would suggest that 
the Florida statute applies in any 
case meeting the minimal require- 
ments for personal jurisdiction in 
Florida. 

Sinclair offered the opportunity to 
impose sensible limits on the terri- 
torial reach of the FCRA. Unfortu- 
nately, the 11th Circuit declined this 
opportunity in favor of a flawed 
“plain language” analysis. After 
Sinclair, Florida courts appear open 


to the bold foreign plaintiff on a fo- 
rum shopping spree. Appropriate 
limits are sure to come, but not with- 
out substantial litigation that could 
have been avoided by a more defini- 
tive analysis in Sinclair. O 


1 Fria. Stat. §§ 760.01—760.11. 

2 42 U.S.C. §§2000e et seq. 

3 42 U.S.C. §1981a. 

* It is also somewhat puzzling that the 
court did not even appear to consider the 
obvious alternative of referring this im- 
portant question of Florida law to the 
Florida Supreme Court. 

5 Under the FCRA, actions may be 
brought by “aggrieved persons.” There 
is no express limitation to “employees,” 
much less Florida residents. Fia. Stat. 
§760.02(10) (1997). 

®§ See, e.g., Byrd v. Richardson 
Greenshields Securities, Inc., 552 So. 2d 
1099 (Fla. 1989). 

7 In addition to significant differences 
in the administrative prerequisites and 
time limits governing civil actions un- 
der the two statutes, the absence of any 
limit or “cap” on compensatory damages 
under the FCRA makes it an attractive 
supplement or even alternative to a Title 
VII claim. Compare 42 U.S.C. 
§1981a(b)(3) with Fia. Strat. §760.11(5) 
(1997). 

8 42 U.S.C. §2000e-1. 

® See 28 U.S.C. §1332. 

10 Neither the 11th Circuit’s opinion, 
the district court’s opinion, nor either of 
the parties’ briefs indicates where the 
plaintiff directed her complaints of the 
alleged harassment (i.e., to management 
located in Florida or elsewhere); simi- 
larly, there is no indication as to where 
the appropriate decisions and/or action 
should have been taken (i.e., human re- 
sources and/or upper management in 
Florida or elsewhere). Although not ar- 
gued by either party, these additional 
facts may have demonstrated the pres- 
ence or absence of some nexus to Florida. 

The FCRA provides: “Employer” 
means any person employing 15 or more 
employees for each working day in each 
of 20 or more calendar weeks in the cur- 
rent or preceding calendar year, and any 
agent of such a person.” Fia. Star. 
§760.02(7) (1997). 

2 Order Granting Defendant’s Motion 
For Summary Judgment And Closing 
Case And Dismissing Case With Preju- 
dice, February 21, 1998 (J. Hurley). This 
order was not published in any reporter, 
and was obtained directly from the court 
file. 

18 FCHR is the state agency acting ina 
similar capacity to the federal EEOC. 
Fra. Stat. §760.03 (1997). 

4 See, e.g., Minutillo v. Aqua Signal 
Corp., No. 96 C 3529, 1999 WL 156495 
(N.D. Ill. Mar. 31, 1997); Russell v. Mid- 
west-Werner & Pfleiderer, Inc., 955 F. 
Supp. 114 (D. Kan. 1997); Kim v. Dial 
Service Int'l, Inc., No. 96 Civ. 3327, 1999 
WL 5902 (S.D.N.Y. Jan. 8, 1997); Feit v. 
Biosynth Int'l, Inc., No. 95 C 6774, 1999 
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WL 99726 (N.D. Ill. Mar. 4, 1996); RAO 
v. Kenya Airways, Ltd., No. 94 Civ. 6103 
(CSH), 1999 WL 366305 (S.D.N.Y. June 
30, 1995); Goyette v. DCA Advertising, 
Inc., 830 F. Supp. 737 (S.D.N.Y. 1993). 

15 See supra note 6. 

16 The district court relied upon these 
three reasons in granting Defendant’s 
Motion For Summary Judgment (Order, 
Feb. 21, 1998), and the defendant then 
relied on those three reasons in its An- 
swer Brief submitted to the 11th Circuit. 
Id. at 1047. 

17 Bia. Stat. §760.02(7) (1997). 

18 Oddly, the FCHR failed to recite ex- 
pressly the commission’s position on the 
proper geographic domain of the FCRA. 
Instead, its amicus brief merely chal- 
lenged the bases for the district court’s 
decision. The FCHR expressly repudi- 
ated any suggestion that Palermo re- 
flected the commission’s interpretation 
and explicitly informed the court that 
“the language in Palermo was clearly 
dicta.” Id. However, FCHR failed to of- 
fer any alternative argument, authority 
or policy basis to support a contrary 
reading of the FCRA, and failed to offer 
any guidance on the proposed extent of 
the extraterritorial application of the 
FCRA. 

19 See supra note 14. 

20 Title VII explicitly excludes foreign 
citizens working abroad from the defi- 
nition of “employee.” Thus, the question 
of counting workers abroad is only im- 
plicated if the workers are U.S. citizens. 
42 U.S.C. §2000e(f). See also Russell v. 
Midwest-Werner & Pfleiderer, Inc., 955 
F. Supp. 114, 115 (D. Kan. 1997). 

21 Morelli involved interpretation of the 
Age Discrimination in Employment Act 
(ADEA) rather than Title VII. However, 
despite some differences in potentially 
relevant statutory language, a subse- 
quent district court opinion in the Sec- 
ond Circuit held that Morelli was con- 
trolling in Title VII cases as well. 
Greenbaum v. Handesbanker, NY, 26 F. 
Supp. 2d 649, 651 (S.D.N.Y. 1998). 

22 See Morelli, 141 F. 3d at 45 n.1. 

23 Although the dicta in this decision in- 
dicates that the court may have consid- 
ered an aggrieved person to be a “Flo- 
ridian,” this language is neither 
controlling nor consistent with the 
court’s plain meaning analysis. 
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Workers’ Compensation Law 


What Is that Major Contributing Cause, Anyway? 


An Analysis of Major Contributing 
Cause and Its Application 


by Mario L. Perez and Daniel T. Chang 


efore a claimant may re- 

ceive compensation or 

benefits under the work- 

ers’ compensation system, 
he or she must prove the occurrence 
of an accidental injury or death aris- 
ing out of work performed in the 
course and scope of employment. In 
1993, the Florida Legislature 
amended F.S. §440.02(32), and 
thereby created a new evidentiary 
burden for claimants to meet before 
being able to receive workers’ com- 
pensation benefits. Effective Janu- 
ary 1, 1994, an accident does not 
arise out of the course and scope of 
employment unless the work per- 
formed in the course and scope of 
employment is the “major contrib- 
uting cause” (MCC) of the injury or 
death. In many instances, practitio- 
ners and judges in the workers’ com- 
pensation system will have no prob- 
lems interpreting and applying this 
statutory scheme, because if a 
claimant lacking preexisting condi- 
tions is injured while working in the 
course and scope of the employment, 
liability will attach. Unfortunately, 
it is not always so simple. 

In the absence of a statutory defi- 
nition, the birth of MCC created 
many questions that remain unan- 
swered. This article seeks to explore 
three distinct areas so one may ob- 
tain a better understanding regard- 
ing interpretive issues involved in 
the applicability of MCC. First, the 
article concentrates on the qualita- 
tive analysis—in other words, how 
MCC applies when a claimant at- 
tempts to prove entitlement to tem- 
porary or permanent benefits. The 
article next focuses on the quanti- 


Although not 
explicitly stated by 
the legislature or in 
the case law, public 
policy may dictate 

that MCC represents 
a legislative repeal 
of apportionment. 


tative analysis, or the quantity of 
evidence required to meet this new 
burden. Finally, the article dis- 
cusses the possible effect MCC has 
on other legal principles that em- 
ployers/carriers utilize in attempt- 
ing to avoid liability. 

Initially, it is worth noting, this 
article focuses on the applicability 
of MCC to those claimants who suf- 
fer from preexisting conditions. For 
instance, what happens when a 
claimant who has a preexisting con- 
dition is injured in the course and 
scope of employment, and the indus- 
trial accident hastens the necessity 
for treatment or creates a tempo- 
rary disability? F.S. §440.09(1)(b) 
provides “[i]f an injury arising out 
of and in the course and scope of 
employment combines with a pre- 
existing disease or condition to 
cause or prolong disability or need 


for treatment, the employer [is re- 
sponsible] to the extent that the 
injury arising out of and in the 
course and scope of employment is 
and remains the major contribut- 
ing cause of the disability or need 
for treatment.” The latter part of 
this statute provides for a disjunc- 
tive test. An employer is responsible 
for compensation or benefits if the 
industrial accident is and remains 
the MCC of the disability or need 
for treatment. One must then won- 
der what happens if the MCC ofa 
claimant’s injury is the preexisting 
condition, but the industrial acci- 
dent hastens the necessity for treat- 
ment. Or, what happens if the MCC 
of a claimant’s injury is the preex- 
isting condition, but the industrial 
accident causes a temporary dis- 
abling aggravation of the preexist- 
ing condition? Further, one wonders 
how the MCC analysis applies to a 
resulting disability created by the 
combination of the industrial acci- 
dent and a preexisting condition. 
These questions raise an important 
overall question: Does MCC focus 
on the claimant’s condition or on the 
existence of a temporary disabling 
aggravation? 

Clearly, a claimant may suffer a 
temporary disabling aggravation of 
a preexisting condition as a result 
of an industrial accident. After the 
industrial accident, a claimant will 
inevitably reach the point of maxi- 
mum medical improvement, which 
is the point when lasting improve- 
ment is no longer reasonably antici- 
pated. At maximum medical im- 
provement, the permanency of the 
claimant’s condition or the result- 
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ing disability can be determined. 
City of Pensacola v. Oswald, 710 So. 
2d 95 (Fla. Ist DCA 1999). Is it pos- 
sible that F.S. §440.09(1)(b) re- 
quires claimants to prove that the 
industrial accident is the MCC ofa 
temporary disabling aggravation, 
and then once again prove that the 
industrial accident is the MCC of the 
resulting disability in order to re- 
ceive permanent benefits? 

The case law below shows the 
MCC analysis may mark a change 
in contemporary thinking. Some 
practitioners may have incorrectly 
assumed that so long as the indus- 
trial accident is the MCC of the ini- 
tial disability or need for treatment, 
the employer also would be liable 
for the resulting disability. However, 
this reasoning is flawed. The cases 
below demonstrate that an addi- 
tional hurdle must be overcome to 
determine the compensability of the 
claimant’s resulting disability. If the 
industrial accident is the MCC of the 
initial disability or need for treat- 
ment, it is not necessarily the MCC 
of the resulting disability. The em- 
ployer is not responsible for the re- 
sulting disability unless the acci- 
dent is also the MCC of the 
permanent condition or resulting 
disability. As we shall see, the MCC 
analysis focuses on two distinct as- 
pects of a claimant’s condition at 
separate, but crucial, stages of a 
claim. 

The analysis then shifts focus to 
the required quantity of proof needed 
to establish the necessary causal 
relationship between the accident 
and the injury. Unfortunately, nei- 
ther the legislature nor case law has 
provided a concise definition for the 
quantity of proof needed to prove the 
existence of MCC. In Orange County 
Mis Dept. v. Hak, 710 So. 2d 998 (Fla. 
1st DCA 1999), the First DCA de- 
nied a claimant medical benefits 
because she failed to prove the com- 
pensable injury was “the most pre- 
ponderant cause” of her resulting 
condition. Unfortunately, the First 
DCA did not define the phrase “the 
most preponderant cause.” Could 
MCC mean an injury is compens- 
able even if a claimant has three 
causes contributing to a condition 


An argument can be 
made that the 
amendment to F.S. 
§440.02(32) may 
have overridden the 
apportionment 
doctrine, established 
by the Supreme 
Court in 1967. 


and the industrial accident is re- 
sponsible for 40 percent of the 
claimant’s condition, while the other 
two unrelated causes are respon- 
sible for 30 percent each? Or, could 
MCC mean an injury is compens- 
able only if the industrial accident 
is responsible for at least 51 per- 
cent of the resulting condition? 

Of final noteworthiness, with the 
advent of some of the cases dis- 
cussed in this article, a rational ar- 
gument can be made that the 
legislature’s amendment to 
§440.02(32) may have overridden 
the apportionment doctrine, which 
was established by the Supreme 
Court in the 1967 case of Evans v. 
Florida Industrial Commission, 196 
So. 2d 748 (Fla. 1967). In Evans, the 
Florida Supreme Court created a 
three-prong test to determine when 
an employer would be able to appor- 
tion its liability when an unrelated 
cause contributes to a claimant’s 
disability resulting after an indus- 
trial accident: 


It means that in cases in which a pre- 
existing disease is aggravated by indus- 
trial injury, the resulting disability, 
determined as of the time of the award, 
is to be considered as falling into three 
categories: (1) that which resulted di- 
rectly and solely from the accident and 
which would have occurred even in the 
absence of the pre-existing disease; (2) 
that which resulted from the accelera- 
tion or aggravation of the pre-existing 
disease by the accident; and (3) that 
which resulted from the normal 
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progress of the disease and would have 
existed had the accident never oc- 
curred. Disability falling within the first 
two categories is compensable under 
the terms of the statute. It is the pur- 
pose of Sec. 440.02(19) to relieve the 
employer of disability within the third 
category by apportioning it out of an 
award. We so hold. 

Accordingly, if the normal progress 
of the preexisting disease would have 
existed had the accident never oc- 
curred, the employer could apportion 
its liability to the extent the unre- 
lated cause contributed to the result- 
ing disability. It is imperative here 
to understand the term “resulting 
disability,” since apportionment has 
a very limited applicability in work- 
ers’ compensation cases. Apportion- 
ment only applies to the resulting 
disability existing after a claimant 
reaches maximum medical improve- 
ment. In fact, F.S. §440.15(5)(a) pro- 
vides “[c]lompensation for temporary 
disability, medical benefits, and 
wage loss benefits shall not be sub- 
ject to apportionment.” 

Once one understands the frame- 
work surrounding MCC cause and 
apportionment, one is ready to ana- 
lyze the proper application of MCC 
and the relationship between the 
two doctrines. 


Qualitative Analysis 
¢ Major Contributing Cause Prior 
and Subsequent to Maximum Medi- 
cal Improvement 

Under the qualitative analysis, 
there are two distinct periods that 
must be examined. The first period 
deals with benefits or treatment 
prior to maximum medical improve- 
ment, while the second deals with 
benefits and treatment after maxi- 
mum medical improvement. In both 
scenarios, the inquiry concentrates 
on whether the MCC standard fo- 
cuses on the necessity for treatment 
or on the overall condition. Claim- 
ants will invariably argue MCC 
should refer to the temporary dis- 
abling aggravation of a preexisting 
condition, regardless of whether the 
disabling aggravation requires 
medical treatment only or actually 
manifests a disability. Conversely, 
the employer/carrier will argue the 
qualitative analysis should focus on 
the claimant’s condition as a whole. 
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Accordingly, the employer/carrier 
would ask the court to focus on the 
fact that but for the preexisting con- 
dition, the necessity for treatment 
and resulting disability would be 
different. In fact, in the absence of 
the preexisting condition, the claim- 
ant may very well not have needed 
treatment, so the MCC of the result- 
ing injury is the preexisting condi- 
tion. As such, if the focus is on the 
claimant’s overall condition, the 
employer/carrier should be able to 
escape all liability for medical and 
indemnity benefits. 

The following case illustrates the 
applicability of MCC prior to maxi- 
mum medical improvement. In J&J 
Enterprises v. Qweis, 733 So.2d 1149 
(Fla. Ist DCA 1999), the claimant 
sought compensability of work-re- 
lated symptoms that exacerbated a 
preexisting condition. The employer 
argued that the industrial accident 
was not the MCC of the claimant’s 
condition, especially since she was 
employed with the employer for two 
weeks prior to the filing of her claim 
and no specific traumatic event ex- 
isted. In light of the arguments, the 
court held the claim was compens- 
able because the MCC provision was 
satisfied by the claimant’s proof 
that the workplace activity produced 
a disabling aggravation of the pre- 
existing condition. Accordingly, so 
long as an industrial accident cre- 
ates a disabling aggravation of the 
preexisting condition, temporary 
disability benefits and medical 
treatment related to the disabling 
aggravation will be awarded, be- 
cause the industrial accident will 
almost always be the MCC of the 
disabling aggravation. Therefore, in 
applying §440.09(1)(b), major 
contributing cause applies only to 
the existence of a disabling aggra- 
vation prior to maximum medical 
improvement. 

On the other hand, Griffith v. 
Brown & Root Industrial Services, 
736 So2d 102(Fla. 1st DCA 1999), 
and Olsten Staffing Services, 724 So. 
2d 719 (Fla. lst DCA 1999), reveal 
that MCC shifts focus once a claim- 
ant reaches maximum medical im- 
provement. In Griffith, the court af- 
firmed the denial of permanent total 


The First DCA set 
forth a unique 
framework for the 
application of the 
major contributing 
Cause standard in 
cases where F.S. 
§440.09(1)(b) 
applies. 


disability benefits and reversed the 
award of continued medical treat- 
ment, because the industrial acci- 
dent only caused a temporary exac- 
erbation of a preexisting condition, 
and the work-related accident 
yielded no permanent impairment. 
Based on this analysis, the court 
held the industrial accident was not 
the MCC of either the claimant’s 
disability or the need for treatment. 
Unlike the J&J Enterprise analysis, 
in Griffith, once the claimant 
reached maximum medical im- 
provement, MCC focused on the re- 
sulting disability rather than the 
temporary exacerbation. Similarly, 
in Olsten Staffing Services, the court 
reversed and remanded an award of 
permanent total disability and con- 
tinuing medical care, because the 
claimant failed to prove the indus- 
trial accident was the MCC of the 
permanent total disability or need 
for further treatment. In other 
words, once a temporary exacerba- 
tion subsides, and a claimant 
reaches maximum medical improve- 
ment, the analysis focuses on what 
is the MCC of the overall condition 
or resulting disability, rather than 
what was the MCC of the temporary 
exacerbation. 

With the advent of the J&J Enter- 
prises, Griffith, and Olsten Staffing 
Services, the First DCA set forth a 
unique framework for the applica- 
tion of the major contributing cause 


standard in cases where FS. 
§440.09(1)(b) applies. These cases 
make clear maximum medical im- 
provement is of extreme importance 
in the application of MCC. It is ap- 
parent the MCC analysis has to be 
made on two occasions: once to es- 
tablish entitlement to temporary 
disability benefits and medical 
treatment for a disabling aggrava- 
tion of a preexisting condition, and 
the second time to establish entitle- 
ment to permanent disability ben- 
efits and medical treatment for the 
resulting disability. 


Quantitative Analysis 
¢ The Numbers Game 

To further complicate issues, one 
must consider the quantitative 
analysis of major contributing cause. 
Does MCC mean the industrial ac- 
cident must be at least 51 percent 
responsible for the resulting condi- 
tion, or does MCC mean the indus- 
trial accident just has to be more 
responsible than any other indi- 
vidual cause? Admittedly, the First 
DCA may have answered our ques- 
tion in Hak, when it held MCC means 
“the most preponderant cause.” Al- 
though the denotation of this term 
suggests MCC means the industrial 
accident must be at least 51 percent 
responsible, until the First DCA 
clearly states so, the term undoubt- 
edly will continue to be litigated. 

We could simply assume MCC 
means an employer/carrier is re- 
sponsible only if the industrial acci- 
dent is at least 51 percent respon- 
sible, but this approach is 
deceivingly straightforward. Con- 
sidering an employer/carrier may 
only apportion disability benefits 
after maximum medical improve- 
ment, the logical question would be: 
“Can an employer apportion out the 
unrelated causes that represent 
less than 51 percent?” For example, 
if the industrial accident represents 
51 percent of the resulting disabil- 
ity and the preexisting condition is 
49 percent responsible, can the em- 
ployer apportion out 49 percent of 
its liability of the resulting disabil- 
ity? This answer depends on 
whether the legislature created an 
all-or-nothing apportionment with 
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the birth of MCC. In other words, if 
a claimant is obligated to meet the 
new heightened evidentiary burden 
of proving an industrial accident is 
the most preponderant cause of the 
disability or need for treatment, 
should the employer still be able to 
escape a portion of its liability for 
the resulting disability, which is di- 
rectly related to the need for treat- 
ment? 

If, however, we assume MCC 
means the industrial accident 
merely has to be the largest indi- 
vidual cause of the resulting condi- 
tion, then a dilemma is created. For 
example, if there existed two preex- 
isting conditions which are each 30 
percent responsible for a resulting 
disability, and the industrial acci- 
dent was 40 percent responsible, 
then claimants would argue the 
MCC of the resulting disability 
would be the industrial accident, 
because it is more responsible than 
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any other individual cause. How- 
ever, employers would respond by 
arguing that they should be able to 
combine the two preexisting condi- 
tions and argue the MCC would be 
the unrelated factors. One would 
think an employer/carrier should be 
able to combine the unrelated 
causes, otherwise claimants with 
more preexisting conditions have a 
greater opportunity to establish the 
necessary causal relationship. How- 
ever, until so clearly stated, the ques- 
tion will exist. 


Combining the Quantitative 
and Qualitative Analysis 

The final layer of confusion arises 
when the quantitative and qualita- 
tive analysis are combined. Prior to 
maximum medical improvement, 
the question is “what is the MCC of 
the existence of a temporary dis- 
abling aggravation?” When com- 
bined with the quantitative analy- 
sis, the end result usually will not 
vary. The industrial accident will be 
the MCC of the claimant’s tempo- 
rary disabling aggravation, so tem- 
porary disability benefits and medi- 
cal treatment will be in order. 

The more difficult analysis is cre- 
ated when the qualitative analysis 
is combined with compensability of 
the resulting disability or need for 
treatment after maximum medical 
improvement. Initially, it is easy to 
see if the industrial accident only 
caused 49 percent of the resulting 
disability or need for treatment, no 
further benefits are in order, because 
the MCC of the resulting disability 
would be the preexisting conditions. 
However, could this be what the leg- 
islature intended: to have claimants 
denied benefits under the workers’ 
compensation system, a system 
that represents their exclusive rem- 
edy? F.S. §440.11 (1999). Where 
would claimants seek relief for lost 
wages and medical benefits? Could 
this approach be opening doors to 
common lawsuits? 

If, however, the industrial acci- 
dent is at least 51 percent respon- 
sible for the resulting disability and 
need for treatment after maximum 
medical improvement, will the em- 
ployer/carrier be fully responsible for 
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the resulting disability? Would the 
employer/carrier be able to appor- 
tion its liability to the extent that 
the normal progress of a preexisting 
condition continued to exist had the 
accident never occurred? This analy- 
sis presumes MCC did not replace 
apportionment with an all-or-noth- 
ing approach. 

On the other hand, what if the re- 
sulting disability is combined with 
the largest of any individual cause 
theory? For example, assume a 
claimant suffers from two preexist- 
ing conditions which are each 30 per- 
cent responsible for his injury and 
the industrial accident is 40 percent 
responsible. The first question is 
whether the employer can combine 
all the unrelated causes and compare 
that percentage to the percentage of 
fault the industrial accident has for 
the resulting disability, and avoid 
liability if the total of all unrelated 
causes exceeds the degree of fault 
assigned to the industrial accident. 
If so, the claimant will fail to meet 
the evidentiary burden set forth in 
ES. §440.09; therefore, the employer 
will not be responsible for the result- 
ing disability. If an employer cannot 
combine the unrelated causes, then 
the answer depends on whether MCC 
replaced apportionment with an all- 
or-nothing approach. 


Major Contributing Cause 
and Its Effect on the Future 
of Apportionment 

New case law may hold additional 
consequences for the doctrine of ap- 
portionment, established in 1967 in 
the case of Evans v. Florida Indus- 
trial Commission, 196 So. 2d 748 
(Fla. 1967). The Supreme Court es- 
tablished a three-pronged test to 
determine when a claimant or em- 
ployer may apportion their liability 
amongst unrelated causes. The doc- 
trine allows for the possibility of 
partial avoidance of liability to the 
extent that a cause unrelated to the 
industrial accident contributes to a 
claimant’s resulting disability after 
maximum medical improvement is 
reached. 

However, our qualitative analysis 
shows how new case law makes 
MCC a hurdle to awarding benefits 
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after maximum medical improve- 
ment, in that such an award be- 
comes an all-or-nothing proposition. 
The question of whether liability 
exists hinges on whether the indus- 
trial accident is the MCC of the “re- 
sulting disability.” 

Within this framework, the coex- 
istence of the apportionment doc- 
trine and MCC creates an unusual 
wrinkle. If, quantitatively, the indus- 
trial accident is found not to be the 
MCC of the resulting disability, the 
employer/carrier will not be held li- 
able. The claimant will not receive 
permanent benefits, period. If the 
industrial accident is found to be the 
MCC, then the employer/carrier is 
liable. In either case, liability is 
found by application of some quan- 
titative analysis of MCC, and that 
analysis involves some manner of 
looking at the percentage contribu- 
tions of the industrial accident and 
other preexisting conditions to the 
resulting disability. 

But in the instance where liabil- 
ity is found via MCC, can the em- 
ployer/carrier take another bite at 
the apple by looking again at the 
percentages in the form of the ap- 
portionment doctrine? Can the em- 
ployer/carrier now claim to be only 
liable for a percentage, after having 
been declared liable in the first place 
due to that percentage? Basically, 
the employer/carrier would play the 
numbers game twice, but each time 
using the same numbers. 

This situation comes dangerously 
close to the “moral hazard” often 
mentioned by economists. The em- 
ployer/carrier may be encouraged to 
take a chance on arguing the percent- 
ages in the quantitative analysis of 
MCC. This chance becomes a no-lose 
situation if, upon a positive finding 
of MCC, the employer/carrier can 
still avoid total liability (hence 
avoiding an all-or-nothing situation) 
by then invoking the apportionment 
doctrine. Should the employer/car- 
rier win the MCC cause issue, the 
claimant will be absolutely pre- 
cluded from receiving any benefits. 
However, the employer/carrier loses 
nothing by a positive finding of 
MCC—regardless of the particular 
quantitative approach taken—be- 


cause liability will never inure be- 
yond the percentage that the indus- 
trial accident contributes to the re- 
sulting disability. 

This possibility of the employer/ 
carrier having everything to gain and 
nothing to lose lends support to an 
argument that the legislature’s 
amendment to F‘S. §440.02(32) may 
have overridden the apportionment 
doctrine. The statute and the recent 
case law may necessitate this read- 
ing in order to avoid the incongruous 
result contemplated above. Such an 
interpretation has not been pro- 
pounded by the legislature or the 
case law, but wise practitioners will 
keep this argument in mind should 
they find themselves litigating in a 
similar situation. 


Conclusion 

This article sets forth a new and 
unique application of MCC to claim- 
ants who suffer from a preexisting 
condition and then suffer an indus- 
trial accident that combines with the 
condition. On the one hand, claim- 
ants will receive compensation or 
benefits before maximum medical 
improvement so long as the indus- 
trial accident is the MCC of the ex- 
istence of a temporary disabling ag- 
gravation. Given our analysis, 
claimants will almost always re- 
ceive compensation or benefits prior 
to maximum medical improvement, 
since any disabling aggravation 
would not have existed but for the 
industrial accident. On the other 
hand, once a claimant reaches maxi- 
mum medical improvement, the 
MCC analysis will focus on the 
claimant’s resulting disability. Con- 
sidering that under FS. 
§440.09(1)(b), an aggravation 
caused by an industrial accident will 
combine with a preexisting condi- 
tion, permanent benefits will be 
awarded if the industrial accident 
is the MCC of the resulting disabil- 
ity. 

The MCC analysis also focuses on 
the quantitative perspective. As in- 
dicated in Hak, MCC means the most 
preponderant cause. On the one 
hand, if the industrial accident is at 
least 51 percent responsible for ei- 
ther a disabling aggravation or re- 


sulting disability, the answer is 
simple enough: Liability exists. 
However, it is still unclear what oc- 
curs when the industrial accident is 
only 40 percent responsible for ei- 
ther a disabling aggravation or re- 
sulting disability and two other pre- 
existing causes are 30 percent 
responsible. The question remains 
whether plurality is synonymous 
with preponderant, or if plurality 
equates with “most preponderant.” 
In other words, can an employer/car- 
rier combine the unrelated causes 
so as to exceed the responsibility 
inuring to the industrial accident? 
Finally, we have considered the 
possible effects that the legislative 
changes and new case law may have 
on the apportionment doctrine. Our 
analysis of the applicability of MCC 
after maximum medical improve- 
ment suggests an all-or-nothing 
proposition. When taken to its logi- 
cal conclusion, this all-or-nothing 
proposition presents problems in 
conjunction with the apportionment 
doctrine. Although not explicitly 
stated by the legislature or in the 
case law, public policy may dictate 
that MCC represents a legislative 
repeal of apportionment. To allow 
otherwise might create a moral haz- 
ard inasmuch as an employer/car- 
rier may be encouraged to litigate 
the MCC, since there exists the op- 
portunity to escape full liability even 
after losing in the MCC analysis. 0 
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Viewpoint 


The Case Against Mandatory Reporting 


of Domestic Violence Injuries 


s a voice for the safety of 
domestic violence victims, 
the Florida Coalition 
Against Domestic Vio- 
lence (FCADV)' presents a counter 
argument to an article which ap- 
peared in the November 1998 issue 
of The Florida Bar Journal. The ar- 
ticle was entitled “Domestic Vio- 
lence: Why the Florida Legislature 
Must Do More to Protect the ‘Silent’ 
Victims.” 
“If abuse is to be prevented,” the 
article said: 
[Pjhysicians in all settings must com- 
ply with the statutes and educate them- 
selves and assess all patients for abuse 
during each visit. Moreover, and more 
importantly, the Florida Legislature 
must enact laws, as have other states 
before it, to require physicians to report 
acts of suspected abuse, and to relieve 
the physicians of civil or criminal liabil- 
ity if the physician made the report in 
good faith. Only through these mea- 
sures can physicians and legislators pro- 


mote the health and well being of Flo- 
ridians. 


While the article focused on the 
massive, adverse impact of domes- 
tic violence on all Floridians and the 
significant, positive contributions 
that the medical community can 
make toward eliminating domestic 
violence, it did not explore alterna- 
tives to mandatory reporting; nor 
did it consider the potential for fur- 
ther harm that mandatory report- 
ing entails. 


Domestic Violence 

Domestic violence does not erupt 
overnight. Rather, the perpetrator’s 
control over the life of his victim 
begins with charming and persua- 
sive manipulation, and it usually 


by Virginia Daire 


Like lawyers, health 
care providers are 
sometimes 
frustrated that they 
cannot “fix” the 
situation. We need 
to recognize that 
change is a long- 
term process. 


escalates subtly over time as he 
amasses power in the relationship 
through coercion and intimidation. 
The control may start with the 
perpetrator’s slow but steady isola- 
tion of the victim from her emo- 
tional support systems. It may pro- 
ceed to verbal digression and/or 
economic deprivation to foster the 
victim’s dependence on the 
perpetrator’s good opinion or finan- 
cial support. Eventually, however, 
it results in calculated acts of vio- 
lence such as pushing, shoving, 
striking, hitting, and kicking, 
which, by this time, the perpetra- 
tor has conditioned the victim to 
believe she deserves. 

In short, the perpetrator of do- 
mestic violence resorts to the impo- 
sition of increasingly severe reper- 
cussions against a victim who 
continues to defy his “right” to es- 


78 THE FLORIDA BAR JOURNAL/JANUARY 2000 


tablish and maintain control over 
her life. Indeed, the risk of murder 
increases when the perpetrator of 
domestic violence suspects that he 
is losing the control that he has 
painstakingly developed over the 
course of time. 

The most important part of a 
victim’s ability to escape safely from 
domestic violence, therefore, is her 
development and implementation of 
a formal safety plan. In many in- 
stances, the victim only begins to 
recognize the need for such a plan 
when her children have been 
threatened with harm or when she 
receives the support she requires to 
realize that she does not deserve to 
be hurt. Frequently, the turnabout 
is gradual. It begins, sometimes, 
upon the victim’s first contact with 
a domestic violence center. Advo- 
cates there are trained to be patient 
with the victim because they know 
that “making the final break” usu- 
ally happens only over time. There 
may be many false starts as the vic- 
tim tests the safety net of physical, 
emotional, and legal support, and 
weighs that support against her 
knowledge of the abuser’s potential 
to hurt her or her children. 

Escaping a violent relationship 
involves the victim’s oft-times 
stealthy progress in the resolution 
of complex issues such as housing, 
financial self-sufficiency, and pro- 
tecting the children from abuse or 
abduction, the threats of which are 
often used by the perpetrator to es- 
tablish or maintain control. In some 
situations, those issues take 
months or even years to resolve. 
Mandatory reporting of injuries 
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may cause the victim to flee prema- 
turely, before the plan can be fully 
implemented, and premature flight 
may actually increase the risk of 
serious injury and homicide. 

There was a recent incident re- 
ported by a domestic violence cen- 
ter in Florida, for instance, where a 
woman presented at a doctor’s office 
for treatment of non-life-threaten- 
ing wounds. For many months, the 
woman had been laying the ground- 
work for leaving the abusive rela- 
tionship, and part of her plan was 
to let the physician document her in- 
juries to provide evidence in court. 
When the woman revealed that her 
husband had caused the injuries, 
the physician insisted that he was 
“required by law” to report the 
abuse. The police arrived, docu- 
mented the injuries, and arrested 
the abuser. Knowing that her hus- 
band might kill her upon his release 
from jail the next day, the victim 
and her children had to flee unpre- 
pared within hours of the arrest. 


Florida Law 

What is the law that the doctor 
was referring to? Until recently, F.S. 
§790.24 read: “Any physician, nurse, 
or employee thereof and any em- 
ployee of a hospital, sanitarium, 
clinic, or nursing home knowingly 
treating any person suffering from 
a gunshot wound or other wound in- 
dicating violence, or receiving a re- 
quest for such treatment, shall re- 
port the same immediately to the 
sheriffs department.” 

At the time, advocates against 
domestic violence traditionally 
urged health care providers to defer 
to the context in which §790.24 was 
enacted when deciding whether to 
report suspected domestic violence 
injuries. The statute, for instance, 
appears in a chapter of Florida law 
devoted to weapons, suggesting an 
interpretation that requires report- 
ing only where gun or knife wounds 
appear. 

Many physicians and risk man- 
agement teams, however, inter- 
preted the law differently. In this 
respect, they were supported by the 
interpretation given to the law by 
the attorney who represented the 


Florida Board of Medicine at the 
time. At a 1998 meeting of health 
care providers, the attorney opined 
that the wording of the law (regard- 
less of its context) might put 
nonreporting physicians at risk of 
disciplinary action. 

Consequently, and at the subse- 
quent urging of victim advocates, 
the 1999 Legislature clarified its in- 
tent. As enacted by the 1999 Legis- 
lature, §790.24 now reads: 


Report of medical treatment or gunshot 
wounds; penalty for failure to report. 
Any physician, nurse, or employee 
thereof and any employee of a hospital, 
sanitarium, clinic, or nursing home 
knowingly treating any person suffering 
from a gunshot wound or life threaten- 
ing injury indicating an act of violence, 
or receiving a request for such treat- 
ment, shall report the same immediately 
to the sheriffs department of the county 
in which said treatment is administered 
or request therefor received. Any person 
willfully failing to report such treatment 
or request therefor is guilty of a misde- 
meanor of the first degree, punishable 
as provided in s. 775.082 or s. 775.083.” 


The Arguments to Support 
Mandatory Reporting 


Clearly, advocates of mandatory 
reporting are well intended. Some 
see mandatory reporting of domes- 
tic violence as a means of gaining 
more accurate statistics about the 
prevalence of this under-reported 
crime. Others see mandatory report- 
ing as a way of securing safety for 
victims and accountability for per- 
petrators of domestic violence. 


Collecting Data 

Domestic violence is an under- 
reported crime. Theoretically, there- 
fore, mandatory reporting by health 
care professionals would serve the 
important function of collecting use- 
ful data regarding the incidence and 
prevalence of domestic violence. 
These data could then be used to 
identify and, with appropriate re- 
sources and funding, bridge gaps in 
the delivery of services to victims. 

Unfortunately, however, our expe- 
rience with such methods of data col- 
lection has already proven to be 
spotty and inaccurate in other areas 
of health care such as communicable 
disease and illicit drug use. If we 
seek valid data, therefore, we are 


better served by direct and properly 
funded studies performed by trained 
researchers using scientific methods. 


Ensuring Safety 

Battered women and their chil- 
dren need protection from domestic 
violence. Theoretically, therefore, 
mandatory reporting by health care 
professionals will serve to stop the 
violence before it escalates or recurs. 

This argument assumes that per- 
petrators of domestic violence do not 
enjoy immunity when they retaliate 
against victims who disclose the 
abuse or refuse to recant. Unfortu- 
nately, however, perpetrators of do- 
mestic violence are not consistently 
held accountable for their actions. 
Consequently, after the abuse is re- 
ported, and after the police arrive 
to question (and possibly arrest) the 
abuser, and after the abuser is re- 
leased from jail (if he is arrested) he 
will make his victim suffer further 
for his mistaken belief that she told 
the doctor about what he did to her. 
If the police are not called again 
when he retaliates against her, it 
may be only because she has learned 
her lesson well at the abuser’s 
hands. 

While victim advocates look for- 
ward to the day when victims re- 
ceive unconditional and ongoing 
physical, emotional, and legal sup- 
port upon reporting the abuse, that 
day has yet to arrive. Until then, we 
must remember when we deal with 
a victim of domestic violence that 
the perpetrator usually remains at 
large to stalk, intimidate, and pos- 
sibly kill her. 


The Argument Against 
Mandatory Reporting 
Mandatory reporting can actually 
discourage battered women from 
seeking medical care or from confid- 
ing in their physicians. Moreover, 
some batterers, who already actively 
prevent their victims from seeking 
medical attention until the victim 
promises that she will not reveal the 
source of her injuries, will disallow 
medical treatment altogether if 
mandatory reporting becomes the 
norm. As a result, more victims may 
suffer from untreated injuries. 
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In addition, a law that mandates 
reporting of all patients who present 
with domestic violence injuries in- 
vokes basic professional, ethical, 
and moral questions for health care 
providers whose tradition has rec- 
ognized that trust is essential to the 
process of healing. 

People who are injured need medi- 
cal attention, emotional support, 
and nonjudgmental information 
about their options. Over time, the 
victim who receives that support 
from her physician and others will 
integrate it into her own thought 
processes and reach her own conclu- 
sions about what she is capable of 
achieving given what she knows 
about the abuser’s potential for 
hurting her. 


Alternatives to 
Mandatory Reporting 

Victims of domestic violence may 
need our help, but they cannot af- 
ford our delusions about our ability 
to protect them from harm. Rather, 
they need each of us to give them as 
much time as they need to create 
and implement a plan for their safe 
escape. And they need each of us to 
do our jobs in a coordinated commu- 
nity effort to hold the perpetrator of 
domestic violence accountable for 
his actions. 

In these respects, everyone has a 
role to play, and we serve the vic- 
tim best if we each play the role that 
has been assigned to us. 

Upon being called to the scene of 
a domestic disturbance, the role of 
law enforcement is to collect the ob- 
jective evidence and arrest the per- 
petrator if there is a probable cause 
to believe that a crime has been com- 
mitted. This will make it clear to the 
perpetrator that society does not 
condone his behavior regardless of 
the victim’s possible intervention on 
his behalf. 

The role of the state attorney is to 
prosecute the crime without expect- 
ing the victim to endanger herself 
further by taking part in an action 
that may return to haunt her. 

The role of the judge and jury is 
to weigh the evidence against a clear 
understanding that perpetrators of 
domestic violence do not stop intimi- 
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dating their victims merely because 
the parties are divorced or no longer 
living together. 

The role of domestic violence cen- 
ters is to provide emergency sup- 
port, counseling, and shelter for vic- 
tims and their children. 

The role of health care profession- 
als is to treat the wounds and to 
maintain the confidence and trust 
of the patient. 

Victims may experience signifi- 
cant stress, panic attacks, or anxi- 
ety related to the trauma of the 
abuse. It is critical, therefore, that 
the health care profession approach 
the patient in a supportive and 
nonjudgmental manner about both 
the abuse and the examination. 
Questioning the victim about why 
she has stayed in a dangerous situ- 
ation is likely to make her feel de- 
fensive. A better strategy would be 
to ask her what she has done in the 
past to keep herself and her children 
safe, and what she thinks will work 
now. 

It is very important for battered 
women to understand what to expect 
physically from a prescribed treat- 
ment or medication. If a victim is 
noncompliant with medications or 
follow-up care, it could be due to in- 
terference from the batterer. It is 
best to ask the patient about these 
matters directly once she discloses 
the existence of abuse. “Will the 
situation at home affect your abil- 
ity to follow the treatment, take your 
medications, return for a follow-up 
appointment, and how can I help 
with that?” Supportive and 
nonjudgmental, the physician’s in- 
tervention can help the victim over- 
come her sense of isolation, which 
might be the first step in her escape 
from the violent relationship. 


Closing Observations 

Like lawyers, health care provid- 
ers are sometimes frustrated that 
they cannot “fix” the situation. We 
all need to recognize that change is 
a long-term process. Meanwhile, we 
all need to know that validation and 
support are very effective in help- 
ing battered women. Saying “I’m 
concerned for your safety” lets the 
victim know that someone believes 


and supports her, and does not 
blame or judge her. 

Once adult domestic violence has 
been disclosed, the appropriate re- 
sponse is to: 

1) Tell the victim you are con- 
cerned about her safety. 

2) Ask if it is safe for her to go 
home that day. 

3) If it is not safe for her to go 
home, provide her with the number 
of the domestic violence hotline 
(800-500-1119) and let her use a pri- 
vate phone. 

4) Let her know that there are 
people who can help her. 

5) Provide referral information 
(available from your local domestic 
violence center or from FCADV) for 
victim services, legal options, and 
perpetrator programs. 

6) Do not tell the perpetrator 
about the intervention. 

There are no simple answers to 
domestic violence, but this is the 
most effective and ethical way for 
health care providers to intervene 
in violent relationships. O 


1 FCADV is the professional associa- 
tion for Florida’s 38 certified domestic 
violence centers. Members of FCADV 
share the goal of ending domestic vio- 
lence through community education, 
public policy development, and services 
for victims. FCADV runs the statewide, 
tollfree domestic violence hotline. In 
addition, the organization maintains a 
resource library, provides training and 
technical assistance on domestic violence 
issues, operates a legal clearinghouse of 
attorneys who represent victims of do- 
mestic violence at court proceedings 
statewide, and helps rural communities 
organize domestic violence task forces. 

2 It should be noted that the duty to 
report refers to life-threatening injuries 
indicating all acts of violence, not just 
domestic violence. 


Virginia Daire is a Tallahassee 
attorney in private practice. She wrote 
this article on behalf of the Florida Coa- 
lition Against Domestic Violence 
(FCADV). Significant contributors to this 
article were Lynn Rosenthal, the execu- 
tive director of the Florida Coalition 
Against Domestic Violence, and James 
Harrell, M.D., of Stuart. 
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